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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

CASE NO.: 2:09-CV-445-FtM-29SPC

DANIEL S. NEWMAN, as Receiver,

Plaintiff,

V.

SUN CAPITAL, INC,,

SUN CAPITAL HEALTHCARE, INC., AND HLP

PROPERTIES OF PORT ARTHUR, LL.C

Defendants.
/

RECEIVER’S RESPONSE IN OPPOSITION TO DEFENDANTS’ EMERGENCY
MOTION TO STAY PROCEEDINGS DURING SETTLEMENT NEGOTIATIONS
AND MEMORANDUM OF LAW

Receiver Daniel S. Newman, not individually, but solely in his capacity as receiver (the
“Receiver”) for Founding Partners Capital Management Company (“Founding Partners”) and
relief defendants Founding Partners Stable-Value Fund, L.P.; Founding Partners Stable-Value
Fund II, L.P.; Founding Partners Global Fund, Ltd.; and Founding Partners Hybrid-Value Fund,
L.P. (collectively, the “Receivership Entities”) by his attorneys, Broad and Cassel, hereby files
his Response to Defendants’ Emergency Motion to Stay Proceedings During Settlement

Negotiations and Memorandum of Law (DE 196) (the “Motion to Stay”) and states as follows:

I. INTRODUCTION

The Receiver opposes any stay at this juncture as Sun' has forced the Receiver into this
position, lest he abdicate his Court-ordered duties. Sun refused to provide the Receiver access to

information to assess the settlement described in the Motion to Stay, the status of the

' Sun Capital, Inc. and Sun Capital Healthcare, Inc. shall be collectively referred to as “Defendants” and/or “Sun.”
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Receivership Entities’ collateral that Sun intends to distribute as part of a settlement, or the effect
on and treatment of investors under any potential settlement.

The Receiver and his professionals spent the last 14 days trying to obtain this information
from Sun to no avail. Indeed, for no apparent reason, Sun refused to provide basic information
or release the investors from a confidentiality agreement to permit discussion of the potential
settlement with the Receiver despite their stated desire to discuss the issues with the Receiver.

As the Court is aware, certain of the Receivership Entities loaned hundreds of millions of
dollars to the Defendants in this action. To date, the Defendants have failed to repay these funds
or even pay interest. Rather, the Defendants have had unfettered use of these funds and the
Receiver has been denied access to documents and information that would allow him to report to
the Court the status of that collateral and the Defendants’ uses of such funds. This conduct
contravenes the fact that the Receiver has a security interest in certain of those funds and
Defendants, as borrowers, are contractually required to provide such information. Simply stated,
to date, the Defendants have successfully hid this information from the Receiver’s and, indeed,
the Court’s eyes.

Since his appointment, the Receiver has persistently sought from Sun full and complete
disclosure regarding the state of the Receivership Entities’ collateral. Upon learning of the
Motion to Stay, the Receiver again asked for this information, and Sun refused to provide it to
him. Defendants’ Motion to Stay confirms that the Defendants have a body of information that
has been developed and has been purposefully kept from the Receiver (and from certain
investors) for months, notwithstanding his repeated requests—formal and informal--for that very
type of information, in a strategic attempt to circumvent the Receiver’s review and reporting of
Sun’s uses of the collateral to the Court.

The truth is that the current litigation, which Sun now seeks to stay, and Sun’s
knowledge of a pending decision on its motion for preliminary injunction (relating to the lock-
boxes) has brought Sun to the table. Contrary to Sun’s contention that the Receiver seeks to
incur additional litigation costs or to interfere with what might, in fact, eventually lead to a final

and satisfactory resolution in favor of the investors, the Receiver opposes the relief sought by the
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Defendants, at this juncture because as a fiduciary he simply cannot agree that the relief is in the
best interests of the Receivership. First, the real party in interest — the Receiver -- was not part of
the discussions. Full and complete disclosure has not been made to the Receiver regarding the
current state of the collateral, the anticipated settlement’s terms and operation, and the due
diligence materials upon which the settlement is being negotiated. Second, the litigation sought
to be stayed is the only motivation that has caused Sun to propose the settlement now under
discussion.

Neither the Receiver, nor this Court—most respectfully—has any information that
suggests that Sun and the participating investors are on that “path to asset maximization” or
whether those investors are being led astray, once again, by the very persons and entities that
actively participated in the underlying fraud which victimized the investors. As such, the
Receiver cannot assure himself, nor can he report to the Court, and the Court cannot as;ure itself,
respectfully, that the anticipated settlement is in the best interests of all of the investors and that
the Receivership Entities’ collateral is not being dissipated during the course of any such stay.

This fact is critical because since the filing of Sun’s Motion to Stay, investors have come
forward indicating that they did not know about a purported settlement in principle or otherwise,
that they were not comfortable with the notion of negotiating with the Defendants, and that they
absolutely would want the Receiver to participate in any such negotiations. The Receiver further
submits that any such stay would also have to be limited in scope so as to not unnecessarily
restrict the production of discoverable evidence or to create a scenario where the collateral is in
the complete control of the Defendants with no degree of oversight by the Court or by the
Receiver, to whom that collateral actually belongs.

The Receiver submits that the Defendants’ request for a four-month stay should be
denied because: (i) Sun continues to hide from the Receiver information relating to the current
status of the collateral; and (ii) despite the Receiver’s requests for such information, both during
the course of this action and, more recently, efforts made in an attempt to evaluéte the Motion to
Stay (and to which the Receiver has agreed to apply a settlement privilege), Sun still refuses to

provide documentation concerning the terms of the proposed settlement, the status of the
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collateral, or information concerning the treatment of all investors. The Receiver is not adverse
to the notion of possibly reaching a commercial resolution to the present dispute. He does not,
however, have even the most minimal information relating to the one being proposed/negotiated

by the Defendants which would possibly permit him to consider consenting to a stay.

II. BACKGROUND

A. The Receiver’s Efforts to Protect His Collateral

1. At the inception of the Receivership, the Defendants contacted the Receiver
(through counsel) to meet, and at the Receiver’s request, offered to provide immediate and
complete financial disclosure so that the Receiver could see the status of the Receivership
Entities’ collateral and to verify that Sun’s representations that they had done nothing wrong
were truthful. See E-mail from V. Paparo to D. Newman, as Receiver, dated May 28, 2009,
attached as Exhibit A (indicating would provide information including on-line access to lockbox
accounts). After several weeks, despite promises to the contrary, the Defendants made a very
limited production and the Receiver and his professionals were unable to determine from the
selective documentation provided whether the Receivership Entities’ cash collateral was being
improperly dissipated. See Letter from J. Etra to V. Paparo, dated July 2, 2009, attached as
Exhibit B.

2. On July 14, 2009, after Sun refused to provide disclosure without compulsion, the
Receiver initiated this case against the Defendants (the “Instant Litigation”). (D.E. 1). One day
later, the Receiver also exercised the right of Stable-Value to seize the Lockboxes.? Faced with
the prospect of losing their hold over the Receivership Entities’ cash, the Defendants again
represented that they would provide full and complete disclosure to the Receiver and his
professionals in order to induce the Receiver into an agreement to release funds from the seized

Lockboxes and (unknown to the Receiver) to buy additional time to file a motion for a temporary

? Although the Receiver felt compelled to take this action, the Receiver remained willing to allow the Defendants to
prove that they were not dissipating the Receivership Estate’s cash collateral. See Letter dated July 16, 2009 from
S. Barnes de Resendiz to V. Paparo attached as Exhibit C. Again, Sun refused to provided information.

4
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restraining order. Rather than providing the information, the Defendants accepted the funds
released by the Receiver, fraudulently represented that they would provide a mortgage that did
not exist, failed to provide any replacement collateral, and filed a motion for temporary
restraining order to enjoin the Receiver from maintaining control over the Lockboxes and—once
again—broke their promise to provide information to the Receiver.

3. During the course of an expedited discovery period, the Defendants produced
some limited documents in response to the Receiver’s requests. All such documents were
produced for the time period ending October, 2009, and the Receiver has no information relating
to what has been done to the collateral over the past eight (8) months.

4. On March 1, 2010, the Receiver sought leave to amend the original complaint
herein based upon the information that was provided by the Defendants. D.E. 159. More
specifically, the limited information provided by the Defendants revealed a varied and tangled
web of related corporate entities, hospitals, and real estate ventures, which received and/or
otherwise benefited from transfers of monies derived from investor funds. Accordingly, the
Receiver sought leave to amend the original complaint herein to assert claims against all of these
related entities.

5. Although the Receiver’s motion for leave was granted in part and denied in part
by the Court (D.E. 193), the Receiver has since filed a First Amended Complaint. D.E. 1952

6. Furthermore, based on Sun’s continued failure to report the state of the collateral
to the Court, on June 1, 2010, the Receiver issued thirty-three (33) subpoenas in the SEC Action
to third parties including to the Defendants herein. The Receiver also issued thirty-one (31)
subpoenas in the Instant Litigation.

7. Rather than seek an enlargement of time to respond to the subpoenas or object to

the subpoenas, the Defendants filed their Motion to Stay in which they contended that an

* The Defendants claim that the Amended Complaint filed by the Receiver “went way beyond what the Court had
permitted” because the Amended Complaint included claims for unjust enrichment and conversion even though
those claims were asserted against the existing Defendants. Motion to Stay at p. 6. The Receiver respectfully
submits that a review of the Report and Recommendation that was ultimately adopted by this Court refutes Sun’s
contention.
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“emergency” exists. Prior to filing their Motion to Stay, the Defendants did not communicate
with the Receiver at all regarding any concerns that they had with the number of subpoenas
issued, the breadth of the documents requested and/or the response time set forth on their face.
Instead, Defendants and their counsel opted to create an “emergency” by refraining from
engaging in any such discussions and telling the Receiver late Friday, June 11, 2010, that they
would be filing the Motion to Stay and filing their Motion to Stay the Saturday before the
Tuesday response date on the subpoenas.

8. In the Motion to Stay, the Defendants inaccurately represented the Receiver’s
position on the relief sought. The Defendants misrepresented that the Receiver *“took no
position” on the Motion to Stay, most likely in an effort to have the Court rule of the Motion to
Stay prior to the Receiver having the opportunity to formally file a response thereto. D.E. 196 at
p. 17.

0. On the Monday morning immediately following the Saturday filing of
Defendants’ misleading Motion to Stay, the Receiver filed his Notice of Intent to File
Memorandum in Opposition to Defendants’ Emergency Motion to Stay. D.E. 197.

10. Soon thereafter, this Court entered an order temporarily staying responses to the
subpoenas and pending Amended Complaint for fourteen days. D.E. 198.

11. While Sun might bemoan the Receiver’s efforts to recover through litigation
monies Sun wrongfully possesses, Sun’s evasive tactics have given the Receiver no other
choice. The instant response is the result of that very same conduct on the part of the
Defendants.

B. The Receiver’s Good Faith Efforts Over the Past 14 Days

12. The Receiver and his professionals have worked hard over the past 14 days to

attempt to gain access to the information he would need to in order determine whether he could

4 With regard to the Defendants’ claim that the “investors had become concerned about the high costs of the
Receiver’s litigation for both sides”, it would also be telling to learn what is the amount of the Defendants’ counsels’
fees relating to services performed thus far, which fees are presumably being paid for with the Receivership Entities’
funds. As more fully described herein and throughout other pleadings that have been filed by the Receiver, much of
the Receiver’s efforts in litigation has been necessitated by the Defendants’ scorched earth tactics and unwillingness
to cooperate with the Receiver extra-judicially and without compulsion.
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possibly consent to some sort of stay; yet, the Receiver regrets to inform the Court that the
Defendants have refused to provide the information and they have also restrained the investors
from providing to the Receiver even the most minimal amount of information necessary for the
Receiver to understand and assess the deal Sun and the investors are purportedly negotiating.

13. Specifically, on the same afternoon the Court issued its June 14" Order, the
Receiver spoke counsel for the “Investor Committee” as defined in the Motion to Stay, James
Chadwick, Esq. There appeared to be a mutual understanding that the Receiver should and could
work with the investor group and Sun, and be fully informed and involved throughout the
process.

14, On June 17, 2010, undersigned counsel sent a confirmatory letter to Mr.
Chadwick regarding the information that was requested from him in this regard. See Letter from
Jonathan Etra, Esq. to Jim Chadwick, Esq. dated June 17, 2010, attached as Exhibit D. See also
E-mail correspondences from J. Etra to J. Chadwick dated June 22, 2010, June 23, 2010, and
June 24, 2010 attached as Composite Exhibit E. Undersigned counsel even agreed to treat any
information provided to the Receiver as confidential for settlement purposes as a concession to
Sun. See E-mail from J. Etra to J. Chadwick dated June 24, 2010 attached as Exhibit F.
However, Mr. Chadwick eventually advised undersigned counsel that he could not provide the
Receiver with any of the information requested because it was the subject of confidentiality
agreements with Sun and Sun had not released them. >

15.  The Receiver also, of course, tried to reach a resolution of the Motion to Stay with
Sun directly.

16.  The Receiver’s efforts in that regard began at the June 11"™ meeting itself when
the Defendants first informed the Receiver and his counsel that there was a “settlement in
principle” between Sun and certain investors. At that same meeting, the Receiver requested the
specific information relating to the purported “settlement in principle” (which would, of course,

include information relating to the collateral), access to the applicable due diligence documents

3 For its own strategic reasons, Sun seeks to divide and conquer by attempting to separate the interests of the
Receivership Entities from those of the investors.
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and data room that Sun’s counsel represented to exist and the list of investors on board with the
purported relief sought (i.e., the stay and, as it was represented to the Receiver, the settlement
itself).

17.  The Receiver memorialized that request in a correspondence dated June 21, 2010.
See Letter from Jonathan Etra, Esq. to Defendants’ counsel dated June 21, 2010, attached as
Exhibit G. However, absolutely no response was forthcoming from Sun for days.

18. Consequently, upon being advised by Mr. Chadwick that his clients could not
provide the Receiver with the information he requested due to restrictions imposed by Sun,
undersigned counsel went directly to Sun’s counsel once again and reiterated his request for, at a
minimum, the term sheet, and as he did with Mr. Chadwick, agreed to treat the same
confidential. Undersigned counsel also requested that Sun release the investors from any
confidentiality agreement to the extent that it was preventing them from speaking with the
Receiver and similarly expressly offered to treat any information provided to him pursuant
thereto as confidential for settlement purposes also. See E-mail correspondence from J. Etra to
S. Gold dated June 24, 2010 attached as Exhibit H. The Receiver agreed to confidentiality as a
concession in order to hopefully gain access to the information that he would need in order to
asses, in good faith, whether he could possibly agree to the relief Sun seeks and to report to the
Court why a stay would be warranted.

19. Not surprisingly, Sun responded this past Friday afternoon still refusing all of the
Receiver’s requests and only offering to provide him with “periodic briefings.” See Letter from
S. Gold to J. Etra dated June 25, 2010 attached as Exhibit L

20.  Finally, yesterday evening, undersigned counsel made one last-ditch effort to
“inject some common sense into this process.” Once again, the Receiver requested that by noon
today, Sun (a) provide the settlement in principle and (b) release the investors from their
prohibitions on discussing the basis for the settlement in principle with the Receiver. See Email
from J. Etra to S. Gold dated June 27, 2010 attached as Exhibit J. Late in the day, Sun stated it
would provide the term sheet to the Receiver (and nothing more) if the Receiver would agree to a

confidentiality agreement to be provided “shortly”, even though there was already a
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confidentiality agreement between the parties approved and entered by the Magistrate Judge in
this case. See Email from S. Gold to J. Etra dated June 28, 2010 attached as Exhibit K. At
approximately 6:02pm, counsel for Sun transmitted a proposed confidentiality agreement which
on its face would preclude the Receiver from reporting to the Court, even in a sealed submission.

21. Consequently, Sun has intentionally put the Receiver in a position where he is
duty-bound to oppose its Motion to Stay because he has no information relating to the settlement
in principle and he has been entirely foreclosed from the process. Sun’s posture is untenable
because the Receiver is the sole holder of the current claims being asserted in the action Sun
seeks to stay and the sole fiduciary over the collateral Sun seeks to transfer to others as part of a
settlement.

22.  The Receiver has been advised by investors with whom he has spoken with over
the two weeks that they want him to be part of any such process.

23. In sum, the Receiver is (and has consistently been) troubled by the fact that he
still does not have information relating to the current state of the collateral (which would
presumably be included in the documents and information that he would need access to anyway
in order to possibly agree to the stay sought by the Defendants). He is now, however, even more
concerned because the Defendants’ representations suggest that the information exists and that it
has purposefully not been provided to him in an attempt to draw a wedge between certain
investors and to circumvent his ability to report to the Court and determine that any proposed
deal is fair and reasonable and protects all investors.

24, Indeed, if the Defendants have information relating to the current state of the
collateral and the Receiver, who stands in the shoes of the Receivership Entities that have an
interest therein, has requested such information by way of the discovery process (and informally
as well), why will the Defendants simply not disclose it? The Receiver’s position is simple: as
the sole possessor of the claims in this action and the fiduciary over the collateral, he must be
informed and he must be involved, and there is absolutely no legitimate reason why to deny him

this.
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25. There is no legitimate reason why Sun is denying the Receiver this information,
and it should, respectfully, cause the Court great pause that this has been Sun’s modus operandi
since the beginning of this litigation. Sun has always refused and will continue to refuse to
provide the Receiver meaningful information unless this Court requires it to do so.

26.  For the reasons more fully described below, the Court should deny the Motion to
Stay and the Instant Litigation should continue, because the claims in this action cannot be
resolved without the Receiver’s participation, as he holds the claims Sun seeks to stay, and Sun,
for strategic reasons, refuses to engage in discussions with the Receiver.

IV. ARGUMENT

A. Applicable Standard

Although it is well established that district courts have inherent authority to issue stays in
many circumstances, “a stay must not be immoderate as to amount to an abuse of discretion.”
Trembath v. Meritplan Insurance Co., 2009 WL 2147112 (M.D. Fla. 2009). In fact, “[t]he party
seeking to stay proceedings carries a ‘heavy burdén of establishing that such an order would be
appropriate.”” Pesticide Action Network North America v. EPA, 2008 WL 5130405 (N.D. Ca.
2008) (citations omitted) (cited by Defendants). “[Tlhe suppliant for a stay must make out a
clear case of hardship or inequity in being required to go forward, if there is even a fair
possibility that the stay for which he prays will work damage to someone else.” Landis v. North
American Co., 299 U.S. 248, 254-55 (1936).

In the present case, the stay sought by the Defendants is far from moderate. The
Defendants are asking this Court for a stay that would permit them unfettered use of the
Receivership Entities’ collateral for a 120-day period, without oversight or reporting obligations.
The agreement in principle they discuss is far from concrete and indeed involves months of due
diligence and detailed drafting of documents to be agreed upon. Further, thé agreement in
principle is only with certain investors and the claims sought to be resolved do not belong to
those investors. There is a very real possibility of significant, if not, complete dissipation of the
collateral during this period, and the Defendants cannot show that there is anything to gain from

such a stay if the Receiver is not permitted to participate in settlement negotiations and any
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resulting settlement admittedly because he still must be a party to any such agreement in order
for it to conclusively resolve the Instant Litigation as a matter of law. As such, the Defendants’

Motion to Stay should be denied.

B. Fundamental Principles of Receivership and Commercial Law Require that the
Receiver Be A Party to Any Settlement of the Receivership Entities’ Collateral
as a Matter of Law

1. The Receiver, a party to this litigation, is the only one empowered to
settle claims against the Defendants in this action and relating to the
disposition of the Receivership Entities’ collateral

The Defendants argue in their Motion to Stay that “[i]f consummated, this settlement
would resolve all the claims asserted in this action and any other potential SV Investor claims
against the Sun-related Parties.” That statement is inaccurate as to the Instant Litigation. The
claims in this action arise from the misconduct of the Defendants for damages to the
Receivership Entities. Any claims resolved with investors do not resolve this litigation and the
possibility of this occurring (i.e., a settlement between the Defendants and certain investors) is
not a basis to stay this litigation. Settlement with the investors cannot affect the collateral to
which they have no direct legal interest and that collateral cannot be disposed of pursuant to a
purported settlement agreement to which the Receiver is not a party.

' Pursuant to fundamental receivership law (and notably this Court’s own Receivership
Order), the Receiver has the power and duty to settle claims on behalf of the entities in
receivership. It is a general rule that “a receiver, standing in the shoes of management, holds the
sole right...to direct the litigation of the corporation with whose care his is entrusted.” SEC v.
Spence & Green Chem. Co., 612 F. 2d 896, 903 (5th Cir. 1980) (emphasis added). Moreover, the
Receivership Order in this case states that the Receiver is “authorized, empowered, and directed”

to:

Defend, compromise or settle legal actions, including the instant
proceeding, in which Founding Partners, any of the Founding
Partners Relief Defendants, or the Receiver are a party....

Receivership Order at Paragraph 2(f). Consequently, it is the Receiver that has the authority to

settle the Instant Litigation insofar as it relates to the entities in receivership, subject of course, to
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Court approval. See SEC v. Kirkland, 2008 WL 169711 (M.D. Fla. 2008); see also O’Neal v.
General Motors Corp., 841 F. Supp. 391, 398 (M.D. Fla. 1993) (holding that the receiver is the
real party in interest as to a cause of action and the one with the right to sue and the receiver has

the concomitant right to settle any claim or potential claim) (citations omitted).

2. Because the Receivership Entities have a security interest in the collateral,
the Receiver, on their behalf, must authorize the disposition of that collateral
and/or constructive trust claims to other monies

Furthermore, pursuant to general commercial law, because the Receivership Entities have
a security interest in certain of the collateral, the Receiver must be a party to any settlement that
would otherwise effect, transfer or somehow diminish or dispose of that collateral. Section
679.3151, Fla. Stat. provides that a creditor’s security interest continues in collateral
notwithstanding the sale, exchange or other disposition of the collateral, unless the secured party
authorizes the disposition free of the security interest. Consequently, a secured creditor may
assert a claim for conversion if property that is subject to its security interest is disposed of
without that creditor’s authorization. Seaman v. Clearwater Oaks Bank, 469 So. 2d 246 (Fla. 2d
DCA 1985).°

In this case, the Receiver has asserted claims against the Defendants as the Receiver for
the Receivership Entities. He undeniably seeks to recover assets for the benefit of the victims of
the underlying fraud, and by way of this opposition, he certainly is not seeking to unreasonably
interfere with a resolution that might be in the best interests of the investors. However, because
he stands in the shoes of the entities in receivership themselves and has himself asserted the
claims herein in that capacity, he must be a party to any settlement that ‘purports to settle away
such claims and/or, more problematically, somehow impact the Receivership Entities’ collateral.
The Defendants’ Motion to Stay is a veiled attempt to circumvent the Receiver’s authority, this

Court’s Receivership Order, and applicable law. They should not be permitted to do so.

§ Further, the Receiver has fraudulent transfer and constructive trust claims concerning funds Sun and its principals
diverted from the Receivership Entities.

12



Case 2:09-cv-00445-JES-SPC Document 200 Filed 06/28/10 Page 13 of 21

C. The Receiver Cannot Tell Whether All Investors’ Interests are Being Fairly
Represented and Investors Have Indicated That They Want the Receiver to
Participate in and Oversee Any Settlement Negotiations with the Defendants

The relief sought by the Defendants should also be denied because it is unclear whether
all investors’ interests are being fairly represented.

First, the Defendants play fast and loose with the descriptions of the group of investors
with whom they have purportedly been negotiating and that purportedly support the relief sought
as well as the status of the alleged “settlement in principle.” In the first paragraph on the first
page of the Defendants’ Motion to Stay, the Defendants proclaim that they seek the stay so that
the parties may pursue a “‘comprehensive settlement” that has been “agreed to in principle by the
Defendants herein and the great majority of investors in Founding Partners Stable-Value Fund,
L.P....” To describe a settlement as “comprehensive” and then refer to it as existing only “in
principle” is contradictory in-and-of-itself. More problematically, with regard to the “majority”
that is being referred to, the Defendants state on the next page that it is the “over 90% of SV

k]

Investors who have been contacted....” Motion to Stay at p. 2 (emphasis added). The
Defendants again recede somewhat from their proclamation on page 1 by also referring to the

relevant group of SV Investors as “a team of large investors in Stable-Value” on page 2.

Further, this “team” purports to negotiate “on behalf of all direct and indirect investors in
Stable-Value”, yet, the Defendants have failed to proffer any evidence of how ‘“direct and
indirect investors” have consented to the SV Investors engaging in negotiations on their behalf.
It is unclear what authority, if any, has been given to and/or what rights, if any, have been
assigned to the “team of large investors in Stable-Value” by all other investors that are not part
of that “team.” Moreover, it is the Receiver’s understanding that significant diligence remains to
be performed and documents prepared which all still must be agreed upon. Consequently, such
characterizations by Sun, when considered carefully, are suspect, self-serving, and possibly

misleading.
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Such allegations are undermined altogether, moreover, when certain investors themselves
confirm that they are not represented by the SV Investors, the Investor Committee, and/or its
counsel. For example, Mr. Alan Arnold, an investor who lost $500,000.00, first learned about
Sun’s Motion to Stay when he contacted the Receiver’s office on June 23™ to inquire as to,
amongst other things, whether there were any updates that had not been posted on the
receivership website and he was told about the Motion to Stay. The Receiver learned that Mr.
Armold had not been contacted by anyone to inquire whether he desired to participate in a
possible settlement with the Defendants or whether he was willing to allow his interests to be
represented by other investors in such negotiations. Mr. Arnold is not adverse to the notion of a
commercial resolution to the dispute but he has informed the Receiver that he wants the Receiver
to be involved in the settlement process.

Similarly, the Receiver has learned that the Archdiocese of New Orleans, who invested $5
million in Stable Value, similarly had not been contacted by Sun or by the Investor Committee
prior to the Motion to Stay being filed and also desires that the Receiver participate in any
settlement negotiations.’

Based on the foregoing, the Defendants’ allegations and innuendo relating to the “great
majority of investors” is not Scripture. The Receiver questions, and this Court, most respectfully
should question, which investors are actually on board with the purported “settlement in
principle” if and until the Defendants provide the Receiver full and complete disclosure of which
investors were contacted, which investors were not contacted, and what the investors’ respective
positions are—to the extent that the Defendants know --with regard to the purported settlement
in principle. Moreover, even if the Court were to assume that the Defendants, in fact, had the
backing of the actual majority of investors—be it determined by the number of investors or the
actual amount of their collective investment as represented to the overall investor losses—still,

the rights of the investors is not determined by a majority vote. The Receiver and this Court

" The Archdiocese filed papers on June 28, 2010, reflecting this desire. The Archdiocese had previously provided to
the Receiver and the Receiver had provided to the Court an affidavit stating that Sun participated in the fraud.

14



Case 2:09-cv-00445-JES-SPC Document 200 Filed 06/28/10 Page 15 of 21

have a duty to all investors that their interests are being represented and that they are being

treated fairly.

D. The Defendants Must Make Full Disclosure to the Receiver Pursuant to the
Federal Rules of Civil Procedure

The Receiver also believes that a stay should be denied at this juncture because it appears
Sun is attempting to use it as cover for its failure to comply with pending discovery obligations.
Specifically, the Receiver has served two waves of requests for production on the Defendants in
the Instant Litigation. The Receiver’s first requests for production included multiple requests
relating to key categories of documents the responsive documents to which would include:
accounts receivable aging reports and analysis, documents showing the aggregate principal
balance amount of all loans, documents showing the accrued and unpaid interests on all loans,
bank records showing account balances and documents showing all perfected security interests in
favor of Founding Partners. Copies of the Receiver’s First Requests for Production to
Defendants SCHI and SCI are respectively attached hereto as Exhibits L and M.

Documents responsive to the Receiver’s second requests for production would include:
updated financial statements and reports; monthly balance sheets and monthly income
statements; and cash flow analyses and detailed cash disbursements. Copies of the Receiver’s
Second Requests for Production to Defendants SCHI and SCI are respectively attached hereto as
Exhibits N and O. The Receiver also recently issued subpoenas to Sun in the SEC Action.
Copies of the Receiver’s most recent subpoenas to the Defendants are attached as Composite
Exhibit P.}

To the extent that documents responsive to previously propounded requests exist in
readily accessible format, which have not been produced to the Receiver, Sun must do so. Rule
26, Fed. R. Civ. P. (imposing a duty to supplement all initial disclosures and prior responses to

discovery). Sun must similarly respond to the Receiver’s outstanding subpoenas. In fact, the

¥ Some of documents requested include documents that relate to the sale—actual or intended-- of any of Sun’s
and/or any of the Related Entities’ assets; documents relating to the Collateral; documents relating to the value of
Sun and/or any of the Related Entities; and all presentations and/or reports prepared by any outside advisors,
consultants and/or experts.
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Receiver and Sun already have entered into a confidentiality agreement concerning discovery;
therefore, that also cannot be an excuse for withholding that information. ° As such, there is no
legitimate reason why responsive documents and information, which appear to exist in readily-
available form, should not be provided to the Receiver or why such discovery should serve as a

purported basis for a stay.

E. The Scope of the Proposed Stay is Unnecessarily Overbroad

1. A “stay of all proceedings” is not the appropriate remedy to deal with
pending subpoenas and a pending response to an amended complaint

As noted by the Court, the “emergency basis [of Defendants’ Motion to Stay was]

primarily with regard to the subpoenas.” D.E. 198. Whatever “emergency” that might have
existed was addressed by the Court.

Further, the Receiver is certainly not going to take the position that responses to the

subpoenas and to the Amended Complaint are delinquent and due immediately. The Receiver

would respectfully request that this Court enter an order providing the parties with a schedule of

deadlines by which the corresponding responses should be filed and/or served.

Moreover, with regard to the subpoenas, the Receiver also does not seek to require the
Defendants to re-produce documents previously provided to the Receiver, nor does he seek to
require them to provide the same documents twice in each of the separate actions pending before
this Court."® Certainly, the Receiver would accept some sort of correspondence/response from
the Defendants, through their counsel, indicating by bates numbers which documents previously
produced are responsive to any of the Receiver’s most recent requests. The Receiver would also

accept one set of documents and/or such a correspondence that is indicated by the Defendants to

? The Defendants inaccurately claim that the Receiver suggested that he would need “formal discovery” to assess the
proposed settlement. Seeing as the Receiver already propounded such discovery and the Defendants are admitting
that responsive documents exist but are not being given to the Receiver, the Receiver simply seeks disclosure of
same.

'® The Defendants conveniently omit any reference to the manner by which a good portion of the requests in the

Receiver’s most recent subpoenas were qualified with the phrase “to the extent not previously produced” in order to
avoid undue burden to the Defendants.
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be responsive to subpoenas issued in both cases. Clearly, this information exists, iﬁ readily
accessible form. It would be absolutely disingenuous of the Defendants to claim that producing
such documents and information would somehow be burdensome seeing as they already exist in
some sort of readily-accessible format and/or place. Further, production of such information
which arguably should have been produced does not prejudice Defendants since a confidentiality

agreement would protect such documents.

Finally, a broad-based stay of all proceedings is excessive and not the appropriate
mechanism by which to deal with the presently outstanding subpoenas. With regard to the
Amended Complaint, the Defendants may certainly seek an enlargement of time to respond to
same pursuant to Rule 6(b), Fed. R. Civ. P. Further, if the Defendants were to agree to and/or the
Court was to order full disclosure to the Receiver and his participation in negotiations on a
going-forward basis, certainly the Receiver would be more receptive to the notion of a stay of the
Instant Litigation, albeit that litigation and related settlement negotiations very often are
conducted on parallel tracks. With regard to the subpoenas, if, notwithstanding the fact that
extensive documentation and information that is responsive thereto exists in readily-accessible
format, the Defendants still objected to the requests therein, the appropriate procedural vehicle

by which to do so would be to seek a protective order pursuant to Rule 45, Fed. R. Civ. P.

2. A “stay of all proceedings” that would stay responses to the subpoenas
issued in the SEC Action is unnecessarily overbroad and unwarranted

The Defendants’ request for a stay of all proceedings including all proceedings
concerning any subpoenas issued by the Receiver in the SEC Action is overly broad and
unsupported by the law.

Although the subpoenas issued in the Instant Litigation were certainly for litigation
purposes, the Receiver appropriately issued subpoenas in the SEC Action pursuant to his duty to
investigate and report to the Court regarding, amongst other things, the current state of the
collateral. A stay does not nullify, eliminate or absolve the Receiver from his duties in that

regard. Moreover, the Court should be informed of this important information and the Receiver
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cannot do so absent Defendants providing such information. The Defendants argue that this will
somehow place a burden on them is a “red herring” now that they have conceded that substantial
information exists and in a readily accessible. Moreover, the Receiver would agree to have such

information covered under a confidentiality agreement such as the one that currently exists."!

3. The duration of the requested stay is excessive and appears to have no
Justification

Lastly, the Defendants have failed to make any claim as to why 120 days are necessary in

order to purportedly engage in finalization of the anticipated settlement. The Defendants are
silent as to why they believe that a stay should last 120 days or what they anticipate will occur
within the 120 days. It is also unclear what assurances, if any, the Defendants are willing to
provide that they will, in fact, provide the full extent of the due diligence claimed to still be
pending. Although counsel for the Investor Committee did, on the other hand, suggest to
undersigned counsel that it was at least his experience that it would take approximately 120 days
to consummate a deal of this nature, his expectation based upon his experience could be
meaningless if the party with whom he is dealing—namely, Sun—is not acting in good faith and
has itself remained conspicuously silent as noted.

Without any information relating to the foregoing, without any information relating to the
collateral, the due diligence performed thus far, and without any assurance by the Defendants
that they would agree to allow the Receiver to participate in negotiations during any such stay,
there is considerable risk of prejudice to the Receiver and to the investors. Specifically, as a
result of the Temporary Restraining Order currently in place and the Defendants continuing
failure/refusal to make full disclosure to the Receiver regarding the state of his collateral, there is
a very real risk that the collateral has been dissipated, is still being dissipated, and will continue
to be dissipated by the Defendants during the duration of any such stay. The stay will further

debilitate the Receiver’s investigatory powers and will formally preclude him from making any

" To the extent the Motion to Stay purports to seek a stay of all proceedings, it is further improper because it would
prohibit the Receiver from carrying out his court-appointed duties unrelated to Sun and preclude the Receiver from
asserting claims against unrelated third parties.
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inquiries as to the state of the collateral, nullify all powers granted to him by the Receivership
Order, and paralyze any ability he might otherwise have to perform his duties thereunder. This
nullification of the Receiver in this litigation would deprive him of his right to prosecute his
rightfully stated claims to the collateral and give complete, unchecked autonomy to the
Defendants to essentially do whatever they want to do for four months while the Receiver’s
collateral is exclusively in their control with no assurance that a settlement will ever be reached.
Clearly, the risk of loss to the investors is much too great to grant the Defendants the relief they

seek.

F. The relief sought by the Defendants is not supported by the cases they cite.

None of the cases cited by the Defendants support the extraordinary relief they seek—to stay
the Receiver’s claims while Sun negotiates with non-parties to the Instant Litigation. The
various cases cited by the Defendants are all distinguishable from the facts at hand and none
support the relief sought by the Defendants. For example, in Clinton v. Jones, 520 U.S. 681, 708
(1997), the U.S. Supreme Court actually ruled that the lower court erred in staying trial until the
end of the petitioner’s Presidency because “[sJuch a lengthy and categorical stay takes no
account whatever of the respondent’s interest in bringing the case to trial.” Id. at 708. The
Supreme Court noted certain prejudicial effects of the stay requested by the petitioner therein
including the possible loss of evidence. Such rationale actually undermines the relief sought by
the Defendants herein a fortiori because in Clinton v. Jones there was expressly no stay of
discovery, which is the precise relief being sought by the Defendants herein.

The Defendants also cited a variety cases where stays were granted in ordér to permit
dispositive issues to be decided, which would in turn determine the rights of the parties to the
dispute and the manner by which the stayed case would proceed, if at all. Unlike the present
case, however, none of these cases involved a request by a litigant party to engage in settlement
negotiations, let alone settlement negotiations with parties who did not themselves assert and
could not themselves surrender the claims at issue. For example, in Danner Construction Co.,

Inc. v. Hillsborough County, 2009 WL 3055315 (M.D. Fla. 2009), the county sought a stay
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during the pendency of an interlocutory appeal to determine whether the lower court erred by not
dismissing certain federal law based claims. Id. at *1. If the claims at issue were to be
dismissed, then the court would have been divested of jurisdiction. Therefore, a stay was
warranted. Similarly, in Spencer v. Coventry Health and Life Ins. Co., No. 07-0847-WS-M,
2008 WL 719211 (S.D. Ala. Mar. 14, 2008), the Court granted a stay because a “controlling
ruling” was forthcoming. Id. at *1; Innovative Patented Tech., LLC v. Samsung Electronics Co.,
Ltd., NO. 07-81148-CIV (S. D. Fla. July 10, 2008), 2008 WL 2726914 (in a patent case, granting
a stay pending a case in another district court regarding "Plaintiff's ownership of the patents
asserted in this action.").

In the present case, on the other hand, there is no threshold issue that is pending, the
resolution of which could resolve this litigation.'* As noted in previous sections, the Instant
Litigation was initiated by the Receiver against the Defendants on behalf of the Receivership
Entities for damages causes to the Receivership Entities by the Defendants. A settlement with
the investors does not resolve or determine the Receiver’s claims. Further, only the Receiver can
resolve the claims related to the Receivership Entities’ collateral, which collateral Sun seeks to
transfer to investors without the involvement of the Receiver. Hence, Sun’s request to basically
be left alone for the next four months with the collateral, and certain of the investors is not a
basis upon which to stay litigation. Further, the Receiver respectfully submits that staying the
litigation will remove a large incentive for Sun to proceed promptly toward settlement (if that is

indeed its intention) as it was only the litigation that brought Sun to the settlement table.

V. CONCLUSION

Based upon the foregoing, the Receiver respectfully requests that this Court deny the

Motion to Stay in its entirety.

Dated: June 28, 2010

2 The case of Trembath v. Meritplan Insurance Co., 2009 WL 2147112 (M.D. Fla. 2009) is also inapposite to the
instant dispute. In that case, the court found that mediation was a condition precedent to any litigation and,
therefore, ordered the litigation stayed accordingly.
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Respectfully Submitted,

BROAD AND CASSEL

One Biscayne Tower, 21 Floor
2 S. Biscayne Boulevard
Miami, FL. 33131

Telephone: (305) 373-9400
Facsimile: (305) 995-9443

By: /s/ Jonathan Eftra
Jonathan Etra, P.A.
Florida Bar No. 0686905
Counsel for Receiver

CERTIFICATE OF SERVICE

I hereby certify that on June 28, 2010, I electronically filed the foregoing document with
the Clerk of the Court using CM/ECF. I also certify that the foregoing is being served this day
on all counsel of record identified on the attached Service List in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized
manner for those counsel who are not authorized to receive electronically Notices of Electronic
Filing.

/s/ Jonathan Etra
Jonathan Etra, P.A.
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Jonathan Etra

From: Paparo, Vincenzo [vpaparo@proskauer.com]
Sent:  Thursday, May 28, 2009 12:36 PM

. I 3 Al
o0 Damiet-Newman

Cc: Jonathan Etra; Lester Perling; Gold, Sarah S.; lheller@ghblaw.com; Levitan, Jeffrey W.; Aufiero,
Susan; Berkowitz, Adam

Subject: Founding Pariners/Sun

Daniel, it was a pleasure meeting you yesterday. We felt that the meeting was constructive and informative.
Hopefully it is the beginning of a positive relationship as we attempt to resolve the various issues which now exist
between FP and Sun. In order to avoid any doubt, this e mail will confirm that restructuring discussions will be co-
ordinated by the undersigned and business calls or meetings will be arranged as necessary/requested.

As discussed yesterday, | would like to begin forwarding you requested information in your new capacity as
receiver for Founding Partners. Accordingly, this is the first of a series of e mails you will be receiving from us
today and tomorrow.

1. The Founding Partners attorneys at Mayer Brown involved in the failed restructuring were John Lawlor 312-
701-7220 and Kristin M. Rylko (312) 701-7613. If you would like to see drafts of the proposed restructuring just let
me know.

2. We will arrange online access to Sun's lockbox accounts through the SunTrust Lockbox Browser software. We
need however the names of the individuals who will be authorized by the receiver in order to set up 1D and Pass
Codes as well as an email address for daily wire reports. Access to these accounts will allow you to see checks
and related paperwork sent to the lockbox. All electronic transfers made to lockbox accounts can have a report
emailed from SunTrust.

3. We would like to have a brief call with you today to answer your questions regarding the Bermuda entity set up
by Mr. Gunlicks several years ago. Please let me know what time works best.

Finally, this e mail confirms that our communications with you continue to be in the context of settlement
discussions.

**********************************************************

To ensure compliance with requirements imposed by U.S.
Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication
(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (1i)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.

*********************************************************

This message. and its attachments are sent from a law firm
and may contain information that is confidential and
protected by privilege from disclosure. If you are not the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
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ONE BISCAYNE TOWER, 215T FLODR
2 SOUTHBISCAYNE BOULEVARD
MIAMI, FLORIDA 33131-1811

/i TELEFHONE; 305.373.9400
R FACSIMILE: 305,373.9443

BROAD AND CA_SSEL ww.broadandeassel.com

JONATHAN ETRA
ATTORNEYS AT LAW DIRECT: 305.373.9447

FACSIMILE: 305,995,6403

EMAIL: jetra@broadandenssel.com

Tuly 2, 2009

VIA. E-MAIL (vpaparo@proskauer.com)

Vincenzo Paparo, Esg.
Proskauer Rose, LLP
1585 Broadway

New York, NY 10036

Re: United States v. Founding Pariners Capital Monagement, et al.
Case No. 2:09-cv-229 (M.D. Fla,)

Dear Vince:

When you and your clients, Sun Capital, Inc.; Sun Capital Healthcare, Inc.; Promise
Healthcare, Inc. (“Promise”); and Success Healthcare, LLC (“Success”) (collectively “Sun”),
met with Receiver Dan Newman in Miami on May 27, Sun made numerous representations
concerning its desire to cooperate with the Receiver and immediately provide information.
Among other things (i) Sun expressed gratitude that the Receiver was willing to listen to its side
of the story and give Sun a chance to explain itself; (ii) Sun represented repeatedly that the prior
Receiver and the SEC purportedly refused Sun that opportunity, and Sun claimed much
unnecessary litigation was caused as a result; and (iif) Sun-insisted that it had done nothing
wrong, that the Promise and Success Hospitals were not operating at losses, and that there was
no need for the Receiver to take any action against Sun or the Promise and Success facilities.
Finally--and most importantly--to substantiate all of Sun’s assertions; Sun insisted it would
provide immediate, full, and complete voluntary disclosure so that the Receiver could see that
Sun was telling the truth.

Peter Baronoff, Howard Koslow, and Lawrence Leder looked the Receiver in the eye and
assured him that they had nothing to hide and that anything the Receiver wanted to know about
Sun, Promise, and Success and their dealings with Mr. Gunlicks and Founding Partners would be
provided voluntarily and immediately.

On Sun’s assurance that it was dealing in good faith and with the hope of obtaining
critical information quickly and without the necessity and expense of subpoenas and motion
practice, the Receiver gave Sun the benefit of the doubt. ‘

Immediately after the May 27 meeting, the Recéiver asked Sun for the materials Sun had
promised, which included Focus Reports. Nothing materialized. Instead, Sun then sought to
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impose pre-conditions and stipulations, simply for providing the materials Sun promised to
provide on May 27.

On June 16, 2009, in a call with the Receiver (with one of the Receiver’s accountants in
your law office), you told the Receiver that Sun needed a list of materials requested by Receiver,
at which point Sun would finally comply with its initial promise of disclosure. The Receiver
provided you with a list, but, to date, Sun has not produced the materials. A month after our
initial meeting, we still have not received any of the documents requested, except access to the
lockbox bank accounts. *

In a voice mail message last week, you stated that Sun had determined it would provide
the Receiver with only a small fraction of the promised materials, contrary to the representations
of Sun at the May 27 meeting and the June 16 call. Thereafter, in a call between one of our
accountants and Mr. Leder, our accountant asked when the Receiver would begin receiving
materials from Sun. Mr. Leder responded that this was a matter to be discussed between
counsel. That is not the kind of cooperation Sun promised.

For all these reasons, on June 29, the Receiver expressed his disappointment in Sun’s
lack of disclosure, in a conversation with Sun’s local counsel, Mr. Lawrence Heller. Mr. Heller
apparently relayed the Receiver’s disappointment in Sun to you, prompting you to call me on
that day. You told me Sun expected to provide a package of materials by Wednesday (July 1),
but you still refused to commit to fill disclosure to permit the Receiver to obtain necessary
information on the use of investor funds by Sun. No materials were provided on July 1. The
Receiver's accountants were then told by Sun that they would receive documents upon meeting
with Sun employees on July 2, 2009. Again, no substantial documents were received on July 2,
2000, and instead the Receiver’s accountants were told documents would be given on Monday,
July 6, 2009, with no reason why documents were not provided as promised.

While we hope Sun will provide materials on Monday, the Receiver simply cannot rely
on Sun’s representations alone. Immediate, complete, and unhindered disclosure from Sun is
required. With more than $500 million in investor funds at issue--and in the face of delay and
broken promises since the Receiver’s appointment--Sun has left the Receiver with no alternative
but to supplement his efforts by issuing subpoenas to obtain the information he must have.

! Sun suggested that Sun might release some materials relating to Cain Brothers,

the investment banking firm retained by Sun/Promise/Success to obtain refinancing or
recapitalization; but Sun has made that release dependent on the Receiver’s agreeing to an
onerous Non-Disclosure Agreement, which, for which reasons I have explained to you many
times, is something the Receiver will not be able to agree to in light of his duties to the Court and
the investors. Even if the Receiver could agree to these conditions, based on Sun’s conduct fo
date, the Receiver has no assurance that Sun will be any more forthcoming on materials relating
to Cain Brothers.

BOCA RATON » DESTIN + FT. LAUDERDALE + MIAMI - ORLANDO - TALLAHASSEE - TAMPA - WEST PALM BEACH




Case 2:09-cv-00445-JES-SPC  Document 200-2  Filed 06/28/10 Page 4 of 4

Vincenzo Paparo, Esq.
July 2, 2009
Page 3

Accordingly, enclosed are copies of subpoenas directed to Sun Capital, Inc., Sun Capital
Healthcare, Inc., Promise Healthcare, Inc., and Success Healthcare, LLC. Based on your
representation of these clients, I assume you will accept service on their behalf. Please confirm
this fact tomorrow as I know you carry a blackberry and are available continuously. If I do not
hear from you tomorrow, we will assume you are not authorized to accept service, and we will
proceed to serve your clients directly.

Although the Receiver is issuing these subpoenas, he remains optimistic that Sun will
fulfill its promises voluntarily. Further, as you will notice the subpoenas call for testimony of an
individual with knowledge of certain facts represented to us by you and Sun. The Receiver
needs this information in swom form to carry out his duties.

Finally, Susan Barnes de Resendiz, Esq., of our firm will be taking the lead on matters.
relating to Sun, Promise, Success, and Messrs. Baronoff, Koslow, and Leder. Please direct all

communications concerning these subpoenas to Ms. de Resendiz, of our firm. Her telephone
number is 305.373.9443, and her email address is sderesendiz@broadandcassel.com.

Very truly yours,
BROAD AND CASSEL
Jonathan Etra

ce: Sarah Gold, Esq.

Daniel S, Newman, Esq.
Susan Barnes de Resendiz, Esq.

Enclosures
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ONE BISCAYNE TOWER, 2157 FLOOR
2 SouUTH BISCAYNE BOULEVARD
Miaml, FLOIUDA 33131-1811
/i TELEPHONE; 305.373.9400
TN , FACSIMILE: 305,373.9443
www.broadandcassel.com
BROAD anp CASSEL

SUSAN BARNES DE RESENDIZ
ATTORNEYS AT LAW . DIRECT: 305,373.9474
FACSIMILE: 305.995,6425
EMAIL: sderesendiz@brondondenssel,.com

July 16, 2009

VIA E-MAIL (vpaparo@proskauer.com) and U.S. MATL

Vincenzo Paparo, Esq.
Proskauer Rose, LLP
1585 Broadway

New York, NY 10036

Re:  SECv. Founding Pariners Capital Management, et al.
Case No. 2:09-¢v-229 (M.D. Fla.)

Dear Vince:

As you know, yesterday the Receiver exercised his rights as to Sun bank accounts under
the loan and security agreements and related agreements between the Receivership entities and
your clients (the “Collateral”). The Receiver took this action in order to protect the interests of
the Receivership Estate and the investors of Founding Partners.

As the Receiver told you and your clients at the May 27" meeting in Miami, the Receiver
was willing to consider all Sun proposals, including a negotiated workout with Sum, but he
requires complete disclosure from Sun of all pertinent information necessary to- making an
informed decision about a Sun proposal. Although Sun stated that it would promptly provide
such information, including the current status of the Collateral, Sun has consistently failed to
present a detailed written plan on how Sun would repay the funds owed to the Receivership
Estate. My email to you last night details my efforts to obtain such information as well. To date
no such proposal has been made to the Receiver. '

Significantly, the limited and much delayed production of documents, the failure to
deliver current information about Sun Entities that have received and continue to use proceeds of
the investor funds loaned to Sun and other information from Sun critical to the Receiver’s
execution of his duties, and the blocking of the Receiver’s efforts to depose Sun Entities have
not been consistent with the complete cooperation that was promised to the Receiver at the May
27™ meeting and in subsequent discussions.

Despite Sun’s representations that the-Receivership’s collateral is not being depleted, the
limited documentation we have received from Sun indicates otherwise. The Receiver’s
accountants report that approximately 12% of the current accounts receivable is comprised of
accounts receivable not older than 150 days and that most are due from entities under common
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control with Sun. The other approximately 88% of accounts receivable are comprised of
accounts receivable older that 150 days, and of the 88%, more than half are more than 180 days
old. All but a very small percentage of Sun’s accounts receivable are due from entities under
common control with Sun. '

Tt cannot come as a surprise to you that, after 90 days of Receivership, wherein you have
- failed to provide any current information about the hospitals that the Founding Partners Entities’
loan proceeds are funding, that the Receijver, in fulfilling his obligations to the Court, would
begin to take action to recover assets for the investors. Without current information from Sun
that supports Sun’s contention that Sun’s operations are iruly going concerns and that the
hospitals receiving funds that are the Receiver’s Collateral are viable entities, the Receiver has
no choice but to begin collecting assets of the receivership estate for repayment to investors.

Nonetheless, as I reiterated in our call and my e-mail last night, the Receiver wants a
written proposal with supporting documentation to justify

(a) any continuing funding of Sun operations,
(b)  Sunm’s use of the cash proceeds of the Collateral to fund related entities, and
(c) the continued nonpayment of interest or principal. ‘

If, for example, Sun can provide specific current information showing the Sun hospitals are
viable, going concerns and that continued funding of those hospitals with the Receiver’s cash
collateral will not diminish the collateral available to repay investors, the Receiver will consider
such funding if sufficient current financial information supports such a decision on a hospital by
hospital basis. This is not possible, however, without a written proposal to do so and without any
current reporting or accounting to the Receiver of Sun’s continued use of the Receiver’s cash
collateral.

To the extent there is a critical need for financing today in order to fund the operations of
any particular hospital, please provide us immediately with a request and supporting information
<o that the Receiver can understand the critical nature of the request and why the funding is in
the best interests of the Receivership Estate. The Receiver will give immediate and serious
consideration to any such request. I am available to you 24 hours a day to receive information
and to counsel the Receiver.

We are also available to meet with you immediately to discuss your funding requests and

supporting information. If you wish to meet with us this afternoon, Friday, or over the weekend
we will be available.
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If your clients take unilateral action without first availing themselves of these options,
they will be responsible for any further impairment of the Collateral, including the precipitous
closure of any Sun-related entity or facility.

Very truly yours,

BROAD AND CASSEL
X

I

Susan Barnes de Resendiz, Esq.

ce:  Jeffrey Levitan, Esq.
Sarah Gold, Esq.
Daniel S. Newman, Esq.
Jonathan Etra, Esq.
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Michelle Visiedo-Hidalgo

From: Jonathan Etra

Sent: Thursday, June 17, 2010 10:02 PM

To: ‘James C. Chadwick (jchadwick@pattonboggs.com)’
Cc: Daniel Newman; Michelle Visiedo-Hidalgo '
Subject: Emailing: Re Sun's Motion to Stay.pdf

Attachments: Re Sun's Motion to Stay.pdf
Jim,

Please see attached letter.

Thanks,

Jonathan
Jonathan Etra
PARTNER
2 SOUTH BISCAYNE BLVD,
21sT FLOOR
Miami, FL 33131
A TELEPHONE: 305,373.9400
BRO/‘\D P CASSEL FACSIMILE: 305.373,9443
TATTaANLYH AT LA BIO

- DIRECT LINE: 305.373.9447
DIRECT FACSIMILE: 305.995,6403
E-MAlL: jetra@broadandcassel.com

6/28/2010
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ONE BISCAYNE TOWER, 215T FLOOR

2 SouTH BISCAYNE BOULEVARD

MIAMI, FLORIDA 33131-1811

2 TELEPHONE: 305.373,9400

onaswonl . vewammmum FACSIMILE: 305.373.9443
BR.O A ]: C A S www.broadandeassel.com
AND SEL JONATHAN ETRA, P.A.

ATTORNEYS AT LAW PARTNER

DirECT LINE: 305,373.9447
DIRECT FACSIMILE: 305,995.6403
EmaiL: JEtrn@BroadandCassel.com

June 17, 2010

VIA E-MAIL

Jim Chadwick, Esq.
Patton Boggs

2000 McKinney Ave.
Suite 1700

Dallas, Texas 75201

Re:  Newman v. Sun Capital, et al.
Dear Jim:

I am writing to follow up on our call Monday evening concerning Sun’s motion for a 120
day stay of litigation (“Motion to Stay™).

As T began to explain to you on Monday evening, the Receiver is not in a position to
support Sun’s Motion to Stay, under the present circumstances. The Receiver cannot agree to
stay his recoupment efforts in favor of settlement discussions over his collateral in which he is
not a fully informed and active participant. The Receiver is duty-bound to oppose a stay of his
recoupment efforts absent full access to information and participation because the Receiver will
have no information upon which to make an informed decision, including whether all investors
are bring treated fairly and to report back to the Court as necessary.

In our telephone call, we requested certain infonnatiori, and we write to follow up on
those requests:

1) Please provide the term sheet that purportedly represents the settlement in
principle between your clients and the Sun Principals, which is referenced in the Motion to Stay.
We made this request of you on Monday evening (and of Mr. Paparo on Friday afternoon). As
of today, neither your nor M. Paparo have provided it.

2) Please explain whether the term sheet is truly a final negotiated resolution from
your clients’ perspective (subject only to due diligence) or whether you anticipate more
negotiations to satisfy your clients. Further, if you believe itisa truly final resolution from your
clients’ perspective (subject only to due diligence), what is your plan to modify it as needed to
obtain full investor support and the support of the Receiver? What procedure do you have in
mind to ensure that the Receiver has full information and the opportunity to negotiate to ensure
that proposed resolution is fair and appropriate and how much time do you expect that process to
take?

E
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3) Please explain why your clients believe that the Receiver’s recoupment efforts in
litigation should be stayed for any length of time at all (as opposed to- having the litigation
continue) while negotiations take place. Please also explain why your clients believe that a stay
should last 120 days, what do you expect to happen within the 120 days, whether you are ruling
out seeking extensions of your requested stay, and what assurances you have that Sun Principals
will provide the due diligence you need and/or that the due diligence will confirm the
representations made by the Sun Principals? Further, how much additional time will be needed
so that the Receiver will then have an opportunity to obtain full access to information and
negotiate to ensure he carries out his Court-appointed duties?

4) Please provide all information provided by the Sun Principals in negotiations and
describe what access, if any, you have been given to Sun, Promise, or Success data, personnel,
and advisors and the information obtained from them. Our understanding is that there is an
electronic data room to which you have been given access that has financial information. We
asked Mr. Paparo for access to the electronic data room in our meeting on Friday afiernoon.
Even though we believe such information would need to be provided in discovery, Mr. Paparo
has refused to confirm that what appears to be readily available information (plainly needed to
evaluate any settlement) will be provided to the Receiver.

5) Please provide a list of the concessions to the Sun Principals (including family
members) including a list of related party transfers that benefitied the Sun Principals, directly or
indirectly, and explain why your clients believe it is prudent to make those concessions to the
Sun Principals. Concessions might well be appropriate but they would need to be disclosed,
understood, and justified to the Court.

6) Please provide a list of investors who have been contacted by your clients and
their positions on (a) the term sheet and (b) the Motion to Stay.

7 Please explain how your clients propose to ensure that all investors are treated
fairly and equally in a final resolution.

&) Please explain how you intend to convert investor claims into ownership interests
in an acquiring company, and how you intend to determine the value of the investor claims.
Further, what procedure do you intend to utilize to take into account withdrawals by certain
investors?

Finally, and more generally, please confirm that your clients will provide the Receiver
and his staff with full access to information and that the Receiver will be fully included in
negotiations. If your clients refuse this request, please explain why your clients are taking such
a position and please explain how you plan to obtain court approval while taking such an
approach.
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I look forward to your response. Please feel free to call me if you want to discuss any of
the requests or the Motion to Stay.

We will be writing separately to Sun’s counsel, but feel free to share this letter with them
if you wish.
Iy ours,

nathan

JE:pb
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From: Jonathan Etra

Sent:  Tuesday, June 22, 2010 6:17 PM
To: 'Chadwick, James'

Cc: Michelle Visiedo-Hidalgo
Subject: Foilow Up

Jim,

| am writing to follow up on our discussion this past Friday.

It was my understanding that you had a meeting scheduled with your clients to have taken place yesterday

(Mon.), and then 1 wouid hear back from you.

| am hoping you will cali soon.

If you call tomorrow (Wed.), | will be out of the office, so please contact my colleague, Michelle Visiedo, who | am

copying. Her direct line is 305-373-2454.

Thanks,
Jonathan
Jonathan Etra
PARTNER
2 SOUTH BISCAYNE BLVD.
21ST FLOOR
Miami, FL 33131
TELEPHONE: 305.373.9400
RROAD i CASSEL FaCsIMILE: 305.373.9443

ATTURNIYS AT LAY ._BL).
: DIRECT LINE: 306.373.9447
DIRECT FACSIMILE: 305.895.6403

E-MAIL: Jetra@broadandcassel.com

6/28/2010
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Michelle Visiedo-Hidalgo

From: Jonathan Eftra

Sent: Wednesday, June 23, 2010 5:17 PM

To: ‘James C. Chadwick (jchadwick@pattonboggs.com)’
Subject: Follow Up

Jim,

I just called your office to continue our discussion and was advised that you are out of the office and that e-mail is
the best way 1o reach you.

Please call me.
Thanks,

Jonathan

Jonathan Efra

PARTNER

2 SOUTH BISCAYNE BLVD.

218T FLOOR

Miami, FL 33131

. TELEPHONE: 305.373.9400
BROADY s CASSEL FACSIMILE: 305.373.9443
CATTOANEYN AT Law BiO
DIRECT LINE: 305.373.9447

DIRECT FACSIMILE: 305.995.6403

E-MAIL: jetra@broadandcassel.com

6/28/2010
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From: Jonathan Efra

Sent:  Tuesday, June 22, 2010 6:17 PM
To: 'Chadwick, James'

Co: Michelle Visiedo-Hidalgo
Subject: Follow Up

Jim,

} am writing to follow up on our discussion this past Friday.

It was my understanding that you had a meeting scheduled with your clients to have taken place yesterday

(Mon.), and then 1 would hear back from you,

I am hoping you will call soon.

If you call tomorrow (Wed.), | will be out of the office, so please contact my colleague, Michelle Visiedo, who | am

copying. Her direct line is 305-373-9454.

Thanks,
Jonathan
Jonathan Etra
PARTNER
2 SOUTH BISCAYNE BLvD,
21sT FLOOR
MiamMl, FL 33131
S TELEPHONE: 305.373.9400
BROAL wm CASSEL FACSIMILE: 305.373.9443

ATTURNIYS AT LAW _B_IQ
: DIRECT LINE: 305.373.9447
DIRECT FACSIMILE: 306.995.6403

E-MAIL: Jetra@broadandcassel.com

6/28/2010
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Michelle Visiedo-Hidalgo

From: Jonathan Etra

Sent:  Wednesday, June 23, 2010 5:17 PM

To: ‘James C. Chadwick (jchadwick@pattonboggs.com)’
Subject: Follow Up

Jim,

I just called your office to continue our discussion and was advised that you are out of the office and that e-mail is
the best way to reach you.

Please call me.
Thanks,

Jonathan

Jonathan Etra

PARTNER

2 SOUTH BISCAYNE BLVD.

218T FLOOR

Miami, FL. 33131

2 TELEPHONE: 306,373.9400
BROAD s CASSEL FACSIMILE: 305,373.9443
ATTORNHEYS AT LAW BIQ
DIRECT LINE: 305,373.9447

DIRECT FACSIMILE: 305.985.6403

E-MAIL: Jetra@broadandcassel.com

i, broa

6/28/2010
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Michelle Visiedo-Hidalgo

From: Jonathan Etra

Sent: Thursday, June 24, 2010 8:37 PM

To: 'James C. Chadwick (jchadwick@pattonboggs.com)'
Cc: Michelle Visiedo-Hidalgo

Subject: RE: Follow Up

Jim,

i still have not heard back from you.
I will be in the office late tonight.
Can you please call?

Jonathan

Jonathan Etra

PARTNER

2 SOUTH BISCAYNE BLVD.

i ) 21sT FLOOR
; Miami, FL 33131

( TELEPHONE: 305.373.9400
i FACSIMILE; 305.373.0443

BIO

DIRECT LINE: 306.373.9447

. DIRECT FACSIMILE: 305.895.6403
E-mAlL: Jetra@broadandcassel.com

From: Jonathan Etra

Sent: Wednesday, June 23, 2010 5:17 PM

To: 'James C. Chadwick (jchadwick@pattonboggs.com)'
Subject: Follow Up

Jim,

| just called your office to continue our discussion and was advised that you are out of the office and that e-mall is
the best way to reach you.

Please call me.
Thanks,

Jonathan

6/28/2010
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Jonathan Etra

PARTNER

2 SOUTH BISCAYNE BLVD.

218T FLOOR

MiaMl, FL. 33131

4 TELEPHONE: 305.373.9400
BROAD xm CASSEL FACSIMILE: 305.373.8443
ATTOANTTH AT LAY BIO
DIRECT LINE: 305.373.9447

DIRECT FACSIMILE: 305.996.6403

E-MAIL: Jetra@broadandcassel.com

i wwwibroadandcassal.com.
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Michelle Visiedo-Hidalgo

From: Jonathan Etra

Sent:  Thursday, June 24, 2010 8:42 PM

To: ‘James C. Chadwick (jchadwick@pattonboggs.com)’
Cc: Michelle Visiedo-Hidalgo

Subject: RE: Follow Up

Jim,

In the event | do not hear from you tonight, | am advising you that the Recelver will treat the term sheet and
materials provided by Sun as governed by the settlement privilege.

Jonathan

Jonathan Etra
PARTNER

2 SOUTH BISCAYNE BLVD.
o 21sT FLOOR
Pl Miaml, FL 33131
[ 1 TELEPHONE: 305.373.9400
s - FACSIMILE: 305.373.9443

BIO

DIReCT LINE: 305.373.9447

DIRECT FACSIMILE: 305.995.6403
E-MaAlL: Jetra@broadandcassel.com

From: Jonathan Etra

Sent: Thursday, June 24, 2010 8:37 PM

To: 'James C. Chadwick (jchadwick@pattonboggs.com)'
Cc: Michelle Visiedo-Hidalgo

Subject: RE: Follow Up

Jim,

| still have not heard back from you.

[ will be in the office late tonight.

Can you please call?

Jonathan

6/28/2010
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Jonathan Etra
PARTNER

2 SOUTH BISCAYNE BLVD.
218T FLOOR

Miamt, FL 33131
TELEPHONE: 305.373.9400

RROAD 7 CASSEL FAGSIMILE: 305.373.9443
U ArTreaNayS At Law BIO

DIRECT LINE: 305,373.9447
DIRECT FACSIMILE: 305.895.6403
E-MAIL: jetra@broadandcassel.com

From: Jonathan Etra

Sent: Wednesday, June 23, 2010 5:17 PM

To: "James C. Chadwick (jchadwick@pattonboggs.com)’
Subject: Follow Up

Jim,

I just called your office to continue our discussion and was advised that you are out of the office and that e-mail is
the best way to reach you.

Please call me.

Thanks,
Jonathan
Jonathan Etra
PARTNER
2 SOUTH BISCAYNE BLVD,
218T FLOOR
Miami, FL 33131
TELEPHONE: 305.373.9400
BR(J/\E) v CJ'\.SSEL FACSIMILE: 305.373.8443
ATTOANIYE 4T AW BIO

DiReCT LINE: 305.373.9447
DIReCT FACSIMILE: 305.985.6403
E-MAIL: Jetra@broadandcassel.com

6/28/2010
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From:
Sent:
To:

Cc:
Subject:

Brenda Fradera
Monday, June 21, 2010 2:58 PM
'vpaparo@proskauer.com'; 'sgold@proskauer.com'

Daniel Newman; Michelle Visiedo-Hidalgo; Jonathan Efra

Newman v. Sun Capital, et al.

Attachments: 20100621145439720.pdf

- Mr. Paparo and Ms. Gold,

Please see attached correspondence.

BROAL »h CASSEL

ATTBRELY R AT LAWY

Brenda Fradera

LEGAL ASSISTANT
21ST FLOOR, ONE BISCAYNE TOWER
2 SOUTH BISCAYNE BOULEVARD

Miam), FL 33131
TELEPHONE: (305) 373-9400
FACSIMILE: (305) 995-6436
DIRECT LINE: (305) 373-9407

MAIL: bfradera@broadandcassel.com

6/28/2010
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ONE BISCAYNE TOWER, 215T FLOOR
2 SouTH BISCAYNE BOULEVARD
Miam1, FLORIDA 33131-1811

' TELEPHONE: 303.373.9400
.. Vs FACSIMILE: 305,373,943

vww.brondmdeassel.com

BROAD s CASSEL ‘
JONATHAN ETRA, P.A,
ATTORNEYS AT LAW PARTNER

DIRECT LINE: 305,373.9447
DirecT FACSIMILES 305,995,6403

AMAINL-ICira@Brond 1Cassolcom

June 18, 2010

VIA E-MAII,

Vince Paparo, Esq.
Sarah Gold, Esq.
Proskauer Rose

1585 Broadway

New York, NY 10036

Re:  Newmanv. Sun Capital, et al.
Dear Vince and Sarah:

I am writing to follow up on our meeting on the afternoon of Friday, June 11, 2010,
concerning Sun’s Motion for a 120 day stay of litigation (“Motion to Stay”) which was filed on
Saturday, June 12, 2010.

As we told you when we met, the Receiver is not in a position to support Sun’s Motion to
Stay, under the present circumstances. The Receiver cannot agree to stay his recoupment efforts
in favor of settlement discussions over the Receivership Estate’s collateral, where as here, he has
no information concerning the process and has been precluded from being an active participant.
The Receiver is duty-bound to oppose a stay of his recoupment efforts absent full access to
information and participation because the Receiver has no information upon which to make an
informed decision, or based upon which he may report to the Court as necessary, including but
not limited to whether all investors are bring treated fairly.

In our meeting on June 11", we asked for information. You told us you would think
about it and get back to us. Because we have not heard back from you we are writing this letter.

1) Please provide the term sheet that purportedly represents the setflement in
principle between your clients and the Sun Principals, which is referenced in the Motion to Stay.
We made this request of you on June 1 1" As of today, you have net provided it.

2) Please explain whether the term sheet is truly a final negotiated resolution from
your clients’ perspective (subject only to due diligence) or whether you anticipate more
negotiations following due diligence. Further, if you believe it is a truly final resolution from
your clients’ perspective (subject only to due diligence), what is your plan to modify it as needed
to obtain full investor support and the support of the Receiver? What procedure do you have in
mind to ensure that the Receiver has full information and the opportunity to negotiate to ensure
that proposed resolution is fair and appropriate and how much time do you expect that process to '
take?

E .
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3) Please explain why your clients believe that the Receiver’s recoupment efforts in
litigation should be stayed for any length of time at all (as opposed to having the litigation
continue) while negotiations take place. Please also explain why your clients believe that a stay
should last 120 days, what do you expect to happen within the 120 days, and whether you are
ruling out seeking extensions of your requested stay? Further, when during this time period will
the Receiver have an opportunity to obtain full access to information?

4) Please provide all information provided by the Sun Principals in negotiations and
describe what access, if any, you have given to these with when you are negotiating to Sun,
Promise, or Success data, personnel, and advisors, and the information provided to the investors.
You told us Friday there is an electronic data room that has all of the financial information for
the Sun, Promise, Success entities. As we told you, we believe such information needs to be
provided in discovery and indeed should have already been provided or supplied as required
under the Federal Rules of Civil Procedure. You refused to confirm that what appears to be
readily available information (plainly needed to evaluate any settlement) will be provided to the
Receiver. Please advise whether you will provide the Receiver immediate access to this
information.

5) Please provide a list of the concessions to the Sun Principals (including family
members) including a list of related party transfers that benefitted the Sun Principals, directly or
indirectly. Concessions might well be appropriate, but they would need to be disclosed,
understood, and justified to the Court. :

6)  Please explain why the Receiver should have comfort that all investors are treated
fairly and equally in a final resolution.

7 Please explain how you intend to convert investor claims into ownership interests
in an acquiring company, and how you intend to determine the value of the investor claims.

Finally, and more generally, please confirm that your clients will provide the Receivtar
and his staff with full access to information and that the Receiver will be fully incl'uded in
negotiations. If your clients refuse this request, please explain why your clients are taking such
a position.

I look forward to your response. Please feel free to call me if you want to discuss any of
the requests or the Motion to Stay.
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We have written separately to Mr. Chadwick, but feel free to share this letter with him if

you wish.
Verz truly yours,
Jonathan Etra
JE:pb
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Michelle Visiedo-Hidalgo

From: Jonathan Etra

Sent:  Thursday, June 24, 2010 10:36 PM

To: '‘Gold, Sarah S.'

Cc: '‘Paparo, \/incenzo’; ‘James C. Chadwick (jchadwick@pattonbdggs.com)‘
Subject: Sun's Motion to Stay

Sarah,
| have not heard back from you since | sent my letter on your Motion to Stay.

First, at an absolute minimum, we need to see the term sheet that you have negotiated. We will agree that the
settlement privilege applies to it.

Second, please immediately release Mr. Chadwick's clients from the restrictions of the confidentiality agreements
they entered into with you in order to permit them to provide us with the information you have provided them. We
will agree that such information provided by Mr. Chadwick's clients will be subject to the settlement privilege.

Third, please advise if you are available tomorrow (Friday) to discuss the Motion to Stay and whether a resolution
can be achieved.

Jonathan

Jonathan Etra

PARTNER

2 SOUTH BISCAYNE BLVD.

21sT FLOOR

Miami, FL 33131

TELEPHONE: 305.373,9400

BR()I"'.L) i CASSEL FACSIMILE: 305.373.9443
CATTUREIYE AT Law BIO
DIRECT LINE: 305,373.8447

DIRECT FACSIMILE: 305.995.6403

E-MAIL: jetra@broadandcassel.com

6/28/2010
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Michelle Visiedo-Hidalgo

From: Jonathan Etra

Sent: Friday, June 25, 2010 3:50 PM

To: Daniel Newman; Michelle Visiedo-Hidalgo
Subject: FW: Newman v. Sun Capital

Attachments: NY SCAN.pdf

Jonathan Etra

PARTNER

2 SOUTH BISCAYNE BLVD.

218T FLOOR

Miami, FL. 33131

Es O TELEPHONE: 305.373.9400
BIRCALY o C{’\.SSEL FACSIMILE: 305.373.9443
AT 1;'(;9\.2'6;“'?‘2’:-.'.."“ l...l-'lu:" o .B..IQ.
DIRECT LINE: 305.373.9447

DIRECT FACSIMILE: 305.995.6403

E-MAIL: Jetra@broadandcassel.com

From: Clarke, Karen [mailto:KClarke@proskauer.com]

Sent: Friday, June 25, 2010 3:48 PM '

To: Jonathan Etra

Cc: Michael Shafir; Chadwick, James; Gold, Sarah S.; Paparo, Vincenzo
Subject: Newman v. Sun Capital

- Please see attached letter.
<<NY SCAN.pdf>>

Karen E. Clarke
Attorney at Law

Proskauer

1585 Broadway

New York, NY 10036-8209
Dir. Tel: 212.269.3911
Fax: 212.969.2900

Gen. Tel: 212.969.3000
kclarke@proskauer.com

*****'k****************************************************
To ensure compliance with requirements imposed by U.S.

6/28/2010
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Treasury Regulations, Progkauer Rose LLP informs you that
any U.8. tax advice contained in this communication
(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (i)
avoiding penalties under the Intermal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.

Kk hhhhhhkhhhhhhhhdhddhhrbhdhhbhhhhhhdhhbdhhdddbdddhdhhkdd

This message and its attachments are sent from a law firm
and may contain information that is confidential and
protected by privilege from disclosure. If you are not the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.

6/28/2010
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PrOSkaU e r>> Proskauer Rose LLP 1585 Broadway New York, NY 10036-8288

Sarah S. Gold
Member of the Firm
d 212.969.3370
212.968.2900
sgold@proskauer.com
June 25, 2010 www.proskauer.com
By E-mail
Jonathan Etra, Esqg.

Broad and Cassel

One Biscayne Tower, 21* Floor
2 South Biscayne Boulevard
Miami, FL 33131-1811

Re:  Newmanv. Sun Capital, Inc., et al.,
No. 2:09-cv-445-JES-SPC (M.D. Fla.)

Dear Jonathan:

I write in response to your letter dated June 18, 2010, which raises a number of questions
concerning the settlement in principle with Stable-Value investors that we discussed in our
meeting on June 11, 2010, as well as your e-mail of last night, in which you suggest the
possibility of resolving our motion for a stay of proceedings while the settlement is pursued.l 1
called you this morning in response to your e-mail, but have not heard back from you.

At our meeting, we described the process in which the Stable-Value investors had retained a
financial advisor who negotiated a settlement in principle that had been agreed to by the great
majority of Stable-Value investors, and explained that we would like to move off the costly
litigation path and instead pursue a more constructive path toward finalizing that settlement.
You demanded that voluminous information relating to the settlement be provided to you, and
stated that you would not agree to any settlement confidentiality restrictions because you wanted
to use the information for litigation purposes,

! While your rendition of what was said at our meeting is not accurate, I will not belabor that point.
Relatedly, however, I was dismayed by your incorrect statement to the Court that we had falsely stated
your response to our request for a stay of all litigation proceedings. We correctly reported what you said
at that time. If your position changed slightly over the next two days, that is fine, but it is inappropriate to
make needless false accusations.

2 You took a similar obstructive position in response to our prior efforts to engage you in a constructive
negotiation in May 2009, when we went to meet with the then-newly-appointed Receiver, and in July
2009, when we brought our clients’ investment banker, Ms. Frew, to make a detailed restructuring
presentation to the Receiver. On both occasions you demanded extensive information but refused to enter

Boca Raton | Boston | Chicago | Hong Kong | London | Los Angeles | New Orleans | New York | Newark | Parls | §80 Paulo | Washington, D.C.
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Your June 18 letter again demands that settlement-related information be provided to you as
discovery under the Federal Rules, confirming that you seek the documents as ammunition for
your litigation agenda, not as a means to make a positive contribution to the settlement process.?
It also appears from your exchanges with the investors’ counsel that your efforts since June 11
have been geared toward finding ways to derail the settlement, not to help advance it.

Consequently, we do not see that any productive purpose would be served by acceding to your
demands for extensive information or an active negotiating role, which unfortunately seem
designed to undermine the settlement, not to assist in its successful conclusion. Moreover, since
both sets of parties are already represented by competent legal and financial advisors, there is no
need for inefficient duplication of effort. Accordingly, while we are not prepared to proceed as
your letter or your e-mail requests, we propose below an alternative procedure to address your
concerns. We have spoken with the investors’ counsel, and believe that they, too, are amenable
to proceeding this way. Your mention of resolving the motion to stay the proceedings is
heartening, suggesting your recognition that the contemplated settlement would indeed be in the
best interests of the Stable-Value investors.

Accordingly, if you wish to withdraw your opposition to the motion to stay the proceedings, we
would be prepared to proceed as follows; As the process continues over the next few months, we
and/or the investors’ counsel or business advisor will give you periodic briefings about what is
going on and any issues that might require your attention. We and the investors’ advisors will
jointly undertake to give you comfort that all the investors are being treated fairly and that the
process is in good faith and not a waste of time. To that end, we will seek the Receiver’s
assistance in ensuring that all Stable-Value investors have been identified, so that we can be sure
all investors are being considered and treated appropriately. The Receiver may thus contribute to
the settlement process in a way that is constructive and not duplicative of the work already being
done by the investors’ financial advisor and legal counsel.

We are hopeful that you will recognize the wisdom of this course, allowing all parties to focus on
finalizing the restructuring settlement that your constituents favor without incurring any further
litigation costs. If you are amenable, we would be happy to work out a consent order along these
lines to propose to the Court. Also, mediator Dennis Archer (whom the investors chose for the
initial negotiations in February) has offered to advise the Court of his assessment that the
negotiating parties are serious in their intentions to resolve the matter and have been working

into any sort of settlement confidentiality agreement, and failed to retain an advisor in a position to
engage in a restructuring resolution, preferring to pursue the excessive litigation route.

* As a side note, much of the information provided to the investor representatives either has already been
produced to the Receiver in discovery, pursuant to the confidentiality order entered in the litigation, or
had already been provided to Stable-Value prior to the litigation. In addition, the companies’ recent
financial information is not called for under Rule 26(b) because it is not relevant fo the claims or defenses
in your litigation.
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toward a full and fair resolution of the matter in good faith. Perhaps that would help alleviate
any concerns you may have. Mr. Archer has also expressed willingness to facilitate bringing this
matter to a successful conclusion in any manner agreed to by the parties or suggested by the
Court.

Please feel free to call me to discuss this proposal further.

Sincerely,

Sot SW%/AL

Sarah S. Gold
cc. (by e-mail):
James Chadwick, Esq.




Case 2:09-cv-00445-JES-SPC Document 200-11 Filed 06/28/10 Page 1 of 3

EXHIBIT J




Case 2:09-cv-00445-JES-SPC Document 200-11  Filed 06/28/10 Page 2 @fage 1 of 2

Michelle Visiedo-Hidalgo

"From: Jonathan Etra
Sent:  Sunday, June 27, 2010 10:34 PM
To: 'sgold@proskauer.com’
Cc: 'vpaparo@proskauer.com’; 'kclarke@proskauer.com’; ‘Chadwick, James'
Subject: Response to Your June 25 Letter

Dear Sarah,

| am writing in response to your letter dated June 25, 2010.

| do not think it is productive to spend the time it would take to correct the numerous mischaracterizations
and false statements in your letter.

As you know, you have intentionally put the Receiver in the position where he has no choice but to oppose
the Motion for Stay. | am sure you have your reasons for this.

As we have explained, the Receiver cannot even consider supporting a stay, consistent with his
duties, without access to the actual purported settlement in principle and the support for it and similarly
without access to information and participation on a going forward basis.

In view of your concerns, | e-mailed you on June 24th, assuring you that we would treat the settiement in
principle and other information from your clients under the settiement privilege. With that assurance, |
asked you to immediately provide the settlement in principle and to release the investors with whom you
are negotiating from their confidentiality requirements, so that the Receiver's staff can discuss the
settlement in principle with the investor representatives before Monday, when the Receiver's response is
dus. '

There is no legitimate reason to oppose our request for this information, as a predicate to potentially
supporting some form of a stay, in which the Receiver would be involved in negotlations.

Yet, your June 25th letter ignores my June 24th e-mail altogether.

As | am sure you know, | have separately had constructive discussions with Mr. Chadwick, who represents
the investors, and | believe we can agree to a procedure in which the Receiver is informed and involved in
negotiations (not at the mercy of your clients, as you suggest in your letter).

However, the Receiver cannot provide any support for any kind of stay without the information and access
we requested in our June 24th e-mail, without violating his fiduciary duties.

It is our understanding that your clients are the obstacle to the Receiver having access to the settlement
principle and the support for it, and being able to discuss it with the investors' representatives.

Nevertheless, | am going to make one last effort to inject common sense into this process If you (a)
provide the settlement in principle and (b) release the investors from their prohibition on discussing the
basis for the settlement in principle with us, by noon on Monday, we will move on consent (if you provide if)
for a week extension to respond to the Motion to Stay to provide the Receiver with an opportunity to review
and analyze the settlement in principle and the support for it, while the limited stay is extended
accordingly.

| look forward to your immediate response.

Jonathan

6/28/2010
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PARTNER
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. TELEPHONE: 305.373.9400
BROAD »wa CASSEL FACSIMILE: 305.373.9443
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DiReCT LINE: 305.373.8447
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Michelle Visiedo-Hidalgo

From: Jonathan Etra

Sent;  Monday, June 28, 2010 4:13 PM

To: Daniel Newman; Michelle Visiedo-Hidalgo
Subject: From Sara Gold

Jonathan Etra
PARTNER

2 SOUTH BISCAYNE BLVD.
218T FLOOR

MiAMI, FL 33131
TELEPHONE: 305.373,8400

BROAD v CASSEL FACSIMILE: 305.373.02443

ATTOANTYS AV LAW BIO

DIRECT LINE: 305.373.9447
DIRECT FACSIMILE: 305.995.6403
E-MAIL: Jetra@broadandcassel.com

From: Clarke, Karen [mailto:KClarke@proskauer.com]

Sent: Monday, June 28, 2010 4:09 PM

To: Jonathan Etra

Cc: Paparo, Vincenzo; Gold, Sarah S.; Clarke, Karen; Chadwick, James
Subject: RE: Response to Your June 25 Letter

Jonathan,

First, we do not see any point in extending the temporary stay by one week to give you
additional time to prepare an opposition to our reasonable request for a 120-day stay of
proceedings (to which you really ought to consent regardless of your views on the merits of the
settlement), especially given that you have already told the Court that you oppose the
requested stay.

Second, with respect to your comments about Mr. Chadwick and the procedure going
forward, we have spoken with Mr. Chadwick and he does not agree with the views you have
expressed here concerning the Receiver being "involved in negotiations". Mr. Chadwick and
we concur that there will be no further negotiations of the terms of the settlement transactions,
which are set: there will only be discussions concerning drafting the documentation of those
transactions. Therefore, although Mr. Chadwick and we are prepared to keep you informed
from time to time about the settlement-finalizing process if you agree to the stay, we do not see
any active negotiating role for the Receiver. Further, we understand that the investors do not
wish to incur the costs and burdens that would be occasioned by your effort to duplicate (or
undermine) the work already done by the investors' business advisor and legal counsel.

6/28/2010
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Consequently, while we do not see that anything productive would come from providing you
with extensive information, we will provide the Receiver with a copy of the term
sheet memorializing the terms of the settlement in principle, on the condition that you and Mr.
Newman execute a settlement confidentiality agreement providing that you will treat it as
confidential, not to be disclosed to third parties, and to be used only in connection with
pursuing the settlement. | will shortly send a letter agreement along those lines.

Sarah 8. Gold
Member of the Firm

Proskauer

15685 Broadway

New York, NY 10036-8299
d 212.969.3370

f 212.968.2800
sgold@proskauer.com

greenspaces
Please consider lhe environment before printing this emall.

From: Jonathan Etra [mailto:jetra@broadandcassel.com]
Sent: Sunday, June 27, 2010 10:34 PM

To: Gold, Sarah S.

Cc: Paparo, Vincenzo; Clarke, Karen; 'Chadwick, James'
Subject: Response to Your June 25 Letter

Dear Sarah,
| am writing in response to your letter dated June 25, 2010.

| do not think it is productive to spend the time it would take to correct the numerous mischaracterizations
and false statements in your letter.

As you know, you have intentionally put the Receiver in the position where he has no choice but to oppose
the Motion for Stay. | am sure you have your reasons for this.

As we have explained, the Receiver cannot even consider supporting a stay, consistent with his
duties, without access to the actual purported settlement in principle and the support for it and similarly
without access to information and participation on a going forward basis.

In view of your concerns, | e-mailed you on June 24th, assuring you that we would treat the settlement in
principle and other information from your clients under the settlement privilege. With that assurance, |
asked you to immediately provide the settlement In principle and to release the investors. with whom you
are negotiating from their confidentiality requirements, so that the Receiver's staff can discuss the
settlement in principle with the investor representatives before Monday, when the Receiver's response is
due.

There is no legitimate reason to oppose our request for this information, as a predicate to potentially
supporting some form of a stay, in which the Receiver would be involved in negotiations.

Yet, your June 25th letter ignores my June 24th e-mail altogether.

6/28/2010
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As | am sure you know, | have separately had constructive discussions with Mr. Chadwick, who represents
the investors, and | believe we can agree to a procedure in which the Receiver Is informed and involved in
negotiations (not at the mercy of your clients, as you suggest in your letter).

However, the Receiver cannot provide any support for any kind of stay without the information and access
we requested in our June 24th e-mail, without violating his fiduciary duties.

It is our understanding that your clients are the obstacle to the Recelver having access to the settlement
principle and the support for it, and being able to discuss it with the investors' representatives.

Nevertheless, | am going to make one last effort to inject common sense into this process If you (a)
provide the settlement in principle and (b) release the investors from their prohibition on discussing the
basis for the settlement in principle with us, by noon on Monday, we will move on consent (if you provide it)
for a week extension to respond to the Motion to Stay to provide the Receiver with an opportunity to review
and analyze the settlement in principle and the support for it, while the limited stay is extended
accordingly.

I look forward to your immediate response.

Jonathan

Jonathan Etra

PARTNER

2 SOUTH BISCAYNE BLVD.

271ST FLOOR

Miami, FL 33131

TELEPHONE: 305.373.9400

BROALD v X ASSEL FACSIMILE: 305.373.9443
CUATTHANLYS AT LaW BIO
DIRECT LINE: 305.373.9447

DIRECT FACSIMILE: 305.995.6403

E-malL: jetra@broadandcassel.com

Pursuant to federal regulations Imposed on practitioners who render tax advice ("Circular 230"), we are required to advise you thal any tax advice
conlained hereln Is nol intended or wrilten to be used for the purpose of avelding tax penalties that may be imposed by the Internal Revenue Service. If
this advice is of is Intended o be used or referred to in promoting, marketing or recommending a parinership or other entity, Investment plan or
arrangement, the regulations under Clrcular 230 require Lhat we advise you as follows: (1) this writing is not intended or writlen to be used, and il
cannot be used, for the purpose of avoiding fax penallies that may be imposed on a taxpayer; (2) the advice was writlen to support the promotion ar
marketing of the transaction(s) or matler(s) addressed by the wrillen advice; and (3) the taxpayer should seek advice based on the laxpayer's
particular circumslances from an Independsnt tax advisor.

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND CONFIDENTIAL, IT IS INTENDED FOR THE USE
OF THE INDIVIDUAL OR ENTITY NAMED ABOVE, ANY ATTACHMENTS TO THIS TRANSMISSION ARE FOR THE SOLE PURFOSE OF
CONVEYING THE DIRECT WRITTEN AND COMMONLY VISIBLE COMMUNICATION CONTAINED THEREIN, NO TRANSMISSION OF
UNDERLYING CODE OR METADATA IS INTENDED. USE OF ANY ATTACHMENT FOR ANY PURPOSE QTHER THAN RECEIPT OF THE
DIRECT WRITTEN COMMUNICATION CONTAINED THEREIN 1S STRICTLY PROMIBITED, IF THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT. YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF THIS COMMUNICATION iS
STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY AND RETURN THE
ORIGINAL MESSAGE TO THE SENDER. THANK YOU.

dkkkdhkhhhhkhhkhhhhhhhdhbbhrrhhbhhhbhdhdddhhdbddhdddbhhkhrrhx

To ensure compliance with requirements imposed by U.S.
Treasury Regulations, Proskauer Rose LLP informs you that
any U.S. tax advice contained in this communication

6/28/2010
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(including any attachments) was not intended or written to
be used, and camnmot be used, for the purpose of (i)
avoiding penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.

hhkkkhkhkhhhhhhhhbhhdhbhdhhhrhhbdrhdbdhrhhddhhbbbhbhhkrkddrd

This message and its attachments are sent from a law firm
and may contain information that is confidential and
protected by privilege from disclosure. If you are mnot the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.

6/28/2010
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From: Jonathan Etra

Sent: Monday, June 28, 2010 6:13 PM

To: Daniel Newman; Michelle Visiedo-Hidalgo
Subject: FW: Response to Your June 25 Letter

Attachments: Lir Etra.DOC

Jonathan Etra

PARTNER

2 SOUTH BISCAYNE BLVD.

218T FLOOR

Miami, FL 33131
TELEPHONE: 305.373.9400

ATTOTNIYY AT LW

BIO

DIRECT LINE: 305.373.9447
DIRECT FACSIMILE: 305.895,6403
E-MAIL: Jetra@broadandcassel.com

From: Clarke, Karen [mailto:KClarke@proskauer.com]

Sent: Monday, June 28, 2010 6:02 PM
To: Jonathan Etra

Cc: Paparo, Vincenzo; Gold, Sarah S.; Chadwick, James
Subject: RE: Response to Your June 25 Letter

Jonathan, here is the confidentiality letter agreement referenced in our prior e-mail.

Karen E. Clarke
Attorney at Law

Proskauer

1585 Broadway

New York, NY 10036-8299
Dir. Tel: 212.969.3911
Fax: 212.969.2900

Gen. Tel: 212.969.3000
kclarke@proskauer.com

From: Clarke, Karen
Sent: Monday, June 28, 2010 4:09 PM

6/28/2010
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To: Jonathan Etra Esq. (jetra@broadandcassel.com)
Cc: Paparo, Vincenzo; Gold, Sarah S.; Clarke, Karen; 'Chadwick, James'
Subject: RE: Response to Your June 25 Letter

Jonathan,

First, we do not see any point in extending the temporary stay by one week to give you
additional time to prepare an opposition to our reasonable request for a 120-day stay of
proceedings (to which you really ought to consent regardless of your views on the merits of the
settlement), especially given that you have already told the Court that you oppose the
requested stay.

Second, with respect to your comments about Mr. Chadwick and the procedure going
forward, we have spoken with Mr. Chadwick and he does not agree with the views you have
expressed here concerning the Receiver being "involved in negotiations". Mr. Chadwick and
we concur that there will be no further negotiations of the terms of the settlement transactions,
which are set; there will only be discussions concerning drafting the documentation of those
transactions. Therefore, although Mr. Chadwick and we are prepared to keep you informed
from time to time about the settlement-finalizing process if you agree to the stay, we do not see
any active negotiating role for the Receiver. Further, we understand that the investors do not
wish to incur the costs and burdens that would be occasioned by your effort to duplicate (or
undermine) the work already done by the investors' business advisor and legal counsel.

Consequently, while we do not see that anything productive would come from providing you
with extensive information, we will provide the Receiver with a copy of the term
sheet memorializing the terms of the settlement in principle, on the condition that you and Mr.
Newman execute a settlement confidentiality agreement providing that you will treat it as
confidential, not to be disclosed to third parties, and to be used only in connection with
pursuing the settlement. | will shortly send a letter agreement along those lines.

Sarah S. Gold
Member of the Firm

Proskauer

1585 Broadway

New York, NY 10036-8299
d 212.969.3370

f 212.969.2900
sgold@proskauer.com

greenspaces
Please consider the enviranment before printing this emall.

From: Jonathan Etra [mailto:jetra@broadandcassel.com]
Sent: Sunday, June 27, 2010 10:34 PM

To: Gold, Sarah S.

Cc: Paparo, Vincenzo; Clarke, Karen; 'Chadwick, James'
Subject: Response to Your June 25 Letter

Dear Sarah,

1 am writing in response to your letter dated June 25, 2010.

6/28/2010
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I do not think it is productive to spend the time it would take to correct the numerous mischaracterizations
and false statements in your letter.

As you know, you have intentionally put the Receiver in the position where he has no choice but to oppose
the Motion for Stay. | am sure you have your reasons for this.

As we have explained, the Recelver cannot even consider supporting a stay, consistent with his
duties, without access to the actual purported settlement in principle and the support for it and similarly
without access to information and participation on a going forward basis.

In view of your concerns, | e-mailed you on June 24th, assuring you that we would treat the settlement in
principle and other information from your clients under the settlement privilege. With that assurance, |
asked you to immediately provide the settlement in principle and to release the investors with whom you
are negotiating from thelr confidentiality requirements, so that the Receiver's staff can discuss the
settlement in principle with the investor representatives before Monday, when the Receiver's response is
due.

There is no legitimate reason to oppose our request for this information, as a predicate to potentially
supporting some form of a stay, in which the Receiver would be involved in negotiations.

Yet, your June 25th letter ignores my June 24th e-mail altogether.

As [ am sure you know, | have separately had constructive discussions with Mr. Chadwick, who represents
- the investors, and | believe we can agree to a procedure in which the Receiver is informed and involved in
negotiations (not at the mercy of your clients, as you suggest in your letter).

However, the Receiver cannot provide any support for any kind of stay without the Information and access
we requested in our June 24th e-mail, without violating his fiduciary duties.

It is our understanding that your clients are the obstacle to the Receiver having access to the settlement
principle and the support for it, and being able to discuss it with the investors' representatives.

Nevertheless, | am going to make one last effort to inject common sense into this process If you (a)
provide the settlement in principle and (b) release the investors from their prohibition on discussing the
basis for the settlement in principle with us, by noon on Monday, we will move on consent (if you provide it)
for a week extension to respond to the Motion to Stay to provide the Recelver with an opportunity to review
and analyze the settlement in principle and the support for it, while the limited stay is extended
accordingly.

[ look forward to your immediate response.

Jonathan

Jonathan Etra
PARTNER

2 SOUTH BISCAYNE BLVD,
218T FLOOR

Miaml, FL 33131
TELEPHONE: 305.373.9400

BROAD mn CASSEL FaCSIMILE: 305.373.9443
CATTURNLYS AT LAW BIO
DIRECT LINE: 305.373.9447

DIRECT FACSIMILE: 305.995.6403

E-MAlL: Jetra@broadandcassel.com

wuww. broadandeasselic

6/28/2010
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Pursuant to federal regulations imposed on practitioners who render tay advice ("Gircular 230"). we are required Lo advise you that any tax advice
contained herein is not inlended or writlen o be used for the purpose of avoiding tax penaltles that may be imposed by the Internal Revenue Service. If
this advice is or is intended to be used or referred lo In promoting, marketing or recommending a parinership or other entily, Investment plan or
arrangement, the regulations under Circular 230 require thal we advise you as lollows: (1) this writing is not intended ar written to be used, and it
cannol be used, lor the purpose of avoiding lax penalties that may be imposed on a taxpayer: (2) lhe advice was written to support the promotion or
marketing of lhe transaction(s) or matter(s) addressed by the written advice; and (3) the laxpayer should seek advice based on ths taxpayer's
parlicular circumstances from an independent lax advisor.

THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND CONFIDENTIAL. IT 1S INTENDED FOR THE USE
OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. ANY ATTACHMENTS TO THIS TRANSMISSION ARE FOR THE SOLE PURPOSE OF
CONVEYING THE DIRECT WRITTEN AND COMMONLY VISIBLE COMMUNICATION CONTAINED THEREIN, NO TRANSMISSION OF
UNDERLYING CODE OR METADATA IS INTENDED, USE OF ANY ATTACHMENT FOR ANY PURPQOSE QTHER THAN RECEIPT OF THE
DIRECT WRITTEN COMMUNIGATION CONTAINED THEREIN 1S STRICTLY PROHIBITED. IF THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF THIS COMMUNICATION I8
STRICTLY PROHIBITED. IF YOU HAVE REGEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY AND RETURN THE
ORIGINAL MESSAGE TO THE SENDER. THANK YOU.

hkhkhkhkkhkkkhkkhkhkhkkhhhkkhhkhkhkhkkhhhhhhhdrkdhkhhhkhhhhhhkk

To engure compliance with requirements imposed by U.S.
Treasury Regulations, Proskauer Rose LLP informs you that
any U.8. tax advice contained in this communication
(including any attachments) was not intended or written to
be used, and cannot be used, for the purpose of (i)
avolding penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any
transaction or matter addressed herein.

khkkhkkhkhhdrkhhhkhhddhkdhhdhrohhrkbhbrbhhkbhbhhdrhdbrbbhbhkrrdhdhdd
This message and its attachments are sent from a law f£irm
and may contaln information that is confidential and
protected by privilege from disclosure. If you are not the
intended recipient, you are prohibited from printing,
copying, forwarding or saving them. Please delete the
message and attachments without printing, copying,
forwarding or saving them, and notify the sender
immediately.

6/28/2010
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PrOSka U e r>> Proskauer Rose LLP 1585 Broadway New York, NY 10036-8209

Sarah 8. Gold
Member of the Firm

d 212.969.3370
212.969.2900
sgold@proskauer.com

June 28, 2010 www.proskauer.com

By E-mail

Jonathan Etra, Esq.

Broad and Cassel

One Biscayne Tower, 21 Floor
2 South Biscayne Boulevard
Miami, FL. 33131-1811

Re:  Newman v. Sun Capital, Inc., et al.,
No. 2:09-cv-445-JES-SPC (M.D. Fla.)

Dear Jonathan:

At our meeting on June 11, 2010, Vince Paparo and I described to you and Mr. Newman the
provisions of the term sheet (“the Term Sheet””) memorializing the settlement in principle
reached between Sun Capital and its affiliates and the investor committee representing the
Stable-Value investors as a group (“the Settlement”). You have demanded a copy of that term
sheet. We are prepared to provide you with a copy thereof on the condition that you agree to
treat it as confidential and solely for settlement purposes, as set forth below.

The Term Sheet, and any other documents or information that may be provided to you in
connection with the Term Sheet or the Settlement, and any communications or discussions
relating thereto, constitute confidential information (collectively, the “Confidential Information™)
and may not be disclosed to third parties other than the Receiver’s counsel, financial advisors
and accountants, unless required by law or for the approval or enforcement of the Settlement.

All such Confidential Information shall be used solely for purposes of pursuing the Settlement.

All communications or discussions relating to the Term Sheet and/or the Settlement shall
constitute settlement discussions and may not be used, referred to or admitted into evidence in
any court proceeding, other than one for approval or enforcement of the Settlement, and will be
further governed by Rule 408 of the Federal Rules of Civil Procedure. However, this letter
agreement may be admitted into evidence in any proceeding to enforce the provisions of this
letter agreement or for approval or enforcement of the Settlement.

In the event that you receive a request or demand for disclosure of any Confidential Information,
you shall promptly provide notice of such request to counsel for the parties to the Settlement and
shall take reasonable steps to protect the Confidential Information from disclosure.

Boca Raton | Boston | Chicago | Hong Kong | London | Los Angeles | New Orleans | New York | Newark | Parls | Sdo Paulo | Washington, D.C,
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Jonathan Etra, Esq.
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Page 2

If you are in agreement with the foregoing terms, please sign this letter in the space provided
below and return a copy to us.

Sincerely,

Sarah S. Gold

- AGREED TO:

Daniel Newman, Esq., Receiver

Jonathan Etra, Esq.,
for Broad & Cassel, counsel to the Receiver
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

DANIEL S. NEWMAN, as Receiver for

Founding Partners Capital Management

Company; Founding Partners Stable-Value ‘ Case No. 2:09-cv-445-FtM-99-SPC
Fund, L.P.; Founding Partners Stable-Value

Fund I, L.P.; Founding Partners Global

Fund, Ltd.; and Founding Partners Hybrid-

Value Fund, L.P.,

Plaintiff,
V.

SUN CAPITAL, INC., a Florida corporation,

SUN CAPITAL HEALTHCARE, INC.,,

a Florida corporation and FILP PROPERTIES

OF PORT ARTHUR, LLC, a Texas limited liability
company,

Defendants.

PLAINTIFF’S FIRST REQUEST FOR PRODUCTION TO DEFENDANT SUN
BEALTHCARE, INC., PURSUANT TO COURT ORDER

CAPITAL o INC., PURSUAN IAJ LAV, LA

DATED JULY 28, 2009

Pursuant to the Court’s 6rder dated July 28, 2009 cancelling the hearing on the motion
for preliminary injunction and setting an expedited discovery schedule, Plaintiff, Daniel S.
Newman, as Receiver for Founding Pariners Capital Management Company; Founding Partners
S’rabie—Value Fund, L.P.; Founding Partners Stable-Value Fund I, L.P.; Founding Partners
Global Fund, Ltd.; and Founding Partners Hybrid-Value Fund, L.P., by and through iis
underéigned 'cbunsél, hereby request that Defendant, Sun Capital Healthcare, Inc. (“SCHI™)
iaroduce for inspection and copying at the offices of Broad and Cassel, One Biscayne Tower, 21

Floor, 2 S. Biscayne Boulevard, Miami, Florida 33131, or such other place agreeable to the
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parties, the documents and materials specified below, within fourteen (14) days from the date of
service. If any of the documents and materials specified below cannot or will not be produced
for inspection and copying within the designated time period, SCHI shall file a written response

specifying the documents and materials that cannot or will not be produced and the reasons

therefore.
Definitions
For purposes of answering thc;,se requests:
1. “Affiliate” means, with respect to any Person, any other Person directly or

indirectly controlling, controlled by or under direct or indirect common control with that Person
and shall include, without limitation (a) any officer or director of such Person and (b) any Person
of which that Person beneficially owns either (i) at least five percent (5%) of the outstanding
equity securities having the general power 10 vote or (i) at least five percent (5%) of all equity
interests.

2. “Founding Partners” means Founding Partners Capital Management Company,
Founding Partners Stable-Value Fund, L.P. (f/k/a Founding Partners Multi-Strategy Fund, L.P.),
Founding Partners Stable-Value Fund, TI, L.P., Founding Partners Global Fund, Ltd., Founding
Partners Global Fund, Inc. and Founding Partners Hybrid-Value Fund, L.P. (f/k/a Founding
Partners Equity Fund, L.P.), as well as any owner, director, officer, employee, agent, trust,
custodian, parent, subsidiary, Affiliate, predecessor, SuCCESSOL, attorney, accountant,
representative, or other Person(s) purporting to act on their behalf. “Founding Partners”
includes, without limitation, William L. Gunlicks.

3. «Communication” means the transmittal of information (in the form of facts,
ideas, inquiries, or otherwise), including any meeting, conversation, discussion, correspondence,
message, or other transmittal of information, including but not limited to all electronic
communication.

4, “CSA” means that certain Credit and Security Agreement entered into as of June
6, 2000 by and between Founding Partners Siable-Value Fund, L.P. (fk/a Founding Partners
Multi-Strategy Fund, L.P.) as Lender and Sun Capital Healthcare, Inc. as Borrower. All
capitalized (first-letter capitalized) terms used but not defined herein shall have the meanings
ascribed to them in the CSA.

5. The word “document” means eny kind of written or graphic matter, however
provided or reproduced, of any Kind or description, whether sent or received or neither, including
but not limited to papers, books, book entries, correspondence, telegrams, cables, telex messages,
memorandum, notes, data, notations, work papers,  inter-office communications, transcripts,
minutes, reports and recordings of telephone or other conversations, or of interviews, or of
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conferences, or of committee meetings, or of other meetings, affidavits, statements, sumimaries,
opinions, reports, studies, analyses, formulae, plems, specifications, evaluations, contracts,
licenses, agreements, offers, ledgers, journals, books of records of account, summaries of
accounts, bills, receipts, balance sheets, income statements, questionnaires, answers 1o
questionnaires, statistical records, desk calendars, appointment books, diaries, lists, tabulations,
charts, graphs, maps, surveys, sound recordings, computer tapes, magnetic tapes, punch cards,
computer printouts, data processing input and output, microfilms, all other records kept by
electronic photographic, or mechanical means, and things similar to any of the foregoing,
however denominated, whether currently in existence or already destroyed. A draft or non-
jdentical copy is a separate document within the meaning of this term. The term “document” is
intended to be comprehensive and to include, without limitation, all original writings of any
nature whatsoever, copies and drafts which, by reason of notes, changes, initials, or identification
marks, are not identical to the original, and all non-identical original copies thereof, In all cases
where original or non-original copies are not available, “document” also means identical copies
of original documents and copies of non-identical copies.

6. “Person” means any natural person or any corporation, association, partnership,
joint venture, limited liability company, joint stock company or other company, business trust,
trust, organization, business or government or any governmental agency or political subdivision
thereof.

] 7. “Promise” means Promise Healthcare, Inc. as well as any owner, director, officer,
employee, agent, trust, custodian, parent, subsidiary, Affiliate, predecessor, successor, attorney,
accountant, representative, or other Person(s) purporting to ‘act on their behalf.

8. “Receiver” means Daniel S. Newman.

9.  “Refer or relate to” means relating to, reflecting, concerning, referring to,
describing, evidencing, or constituting.

10.  “Representative” or “Representatives” means any Person who has worked or is
working for you, or has acted or is now acting on your behalf including, without limitation, any
agent, official, director, employees, trustee, officer, attorney, attorney-in-fact, consultant,
accountant, servant, limited partner, general partner, investigator, investment advisor, analyst,
broker, broker-dealer, or dealer.

11. “Success” means Success Healthcare, LLC as well as any owner, director, officer,
employee, agent, trust, custodian, parent, subsidiary, Affiliate, predecessor, successor, atforney,
accountant, representative, or other Person(s) purporting to act on their behalf.

12.  “SCHI” means Sun Capital Healthcare, Inc. as well as any owner, director,
officer, employee, agent, trust, custodian, parent, subsidiary, Affiliate, predecessor, SuCCessor,
attorney, accountant, representative, or other Person(s) purporting to act on their behalf.
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INSTRUCTIONS

R In construing this request: (a) the singular shall include the plural and the plural
shall include the singular; (b) the words “and” and “or” shall be construed either disjunctively or
conjunciively so as to bring within the scope of the request all information that might otherwise
be construed to be outside its scope; (c) the words “any” and “all” shall be read to mean each and
every; and (d) the term “including” shall mean “including, without limitation.”

2. This request includes all documents in your possession, custody or control,
regardless of where such documents are located.

3. A copy of a document that varies in any way Wwhatsoever from the original or
from any other copy of the document, whether by reason of handwritten or other notation or any
omission, shall constitute a separate document and must be produced, whether or not the original
of such document is within your possession, custody, or control.

4. All documents must be produced in their entirety, including all attachments and
enclosures, and in their original folder, binder or other cover or container. Whenever a document
or group of documents is removed from a file folder, binder, file drawer, file box, notebook, or
other cover or container, a copy of the label of such coyer or other container must be attached to
the document or group of documents.

5. If you object to any portion of this request, state with specificity the grounds for
each such objection and produce all documents and submit all answers responsive to the
remainder of the request.

: 6.  Ifyou claim privilege or immunity with respect to any, document or information,
state the nature and basis of the privilege or other ground asserted as justification for withholding
such information in sufficient detail to permit the Court to adjudicate the validity of the claim.
This includes, at a minimum: (a) the date of the document or communication; (b) the author or
speaker; (c) the addressee(s) or person to whom the communication was directed; (d) all other
recipients or persons receiving the communication; (¢) the type of document (letter, report, etc.)
or communication; (f) the general subject matter of the document or communication; and (g) the
specific privilege claimed.

.7 This request is continuing in nature. Any information or documents called for by
this request that you obtain subsequent to the service of your response to this request, shall
prompily be supplied in the form of supplemental document productions pursuant to Rule 26(e)
of the Federal Rules of Civil Procedure.

8. All documents are to be produced as they are kept in the usual course of business
so that the requesting parties can ascertain the files in which they were located, their relative
order in such files and how such files were maintained.

9. All documents responsive to this request that are maintained in the usual course of
business -in_electronic format shall be produced in their pative format along with software
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necessary to interpret such files if such software is not readily available. All such documents
shall be accompanied by a listing of all file properties, commonly known as meta data,
concerning such document, including all information concerning the date(s) and recipient(s) of
the document, the location and content of any attachment(s) to the document, and the location

and content of any information imbedded or annotated in the document.

10.  If eny documents requested were at one time in existence but are no longer in
existence, please so state, separately specifying for each document no longer existing:

(@  the type of document;

(b) the type of information contained therein;

(c) the date(s) on which it was created; '

(@  the sender(s) and recipient(s), if applicable; - .

(¢) the date (or approximate date) on which it ceased to exist;

® the circumstances under which it ceased to exist;

(g)  the name of the person authorizing the disposal or destruction or having
responsibility for the loss of the document;

()  the identity of all persons having knowledge of the contents of such
document; and .

@ the paragraph number(s) of the request(s) in response {o which the
document otherwise would have been produced.
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DOCUMENTS TO BE PRODUCED

THE SCHI CSA

1. A copy of the SCHI CSA with exhibits.

A. AMENDMENTS, CONSENTS, WAIVERS

2. All real or purported amendments to the CSA as well as all waivers and consents
from Founding Partners, pursuant to which SCHI claims it had or has the right to act in variance
of, or deviation from, the terms of the SCHI CSA, without causing an event of default.

3. All documents referring or relating to the real or purported amendments, waivers,
and consents referred to in Request Number 1.

B. REVOCATION OF AMENDMENTS, CONSENTS, AND WAIVERS

4, The July 7, 2009 letier from the Receiver to SCHI revoking prior waivers and
consents.

5. All documents referring or relating to the Receiver’s July 7, 2009 letter revoking
prior waivers and consents, including the effect of the letter upon SCHI and SCHI’s clients and
customers.

OBLIGATIONS AND DEFAULTS IN GENERAL

6. All documents referring or relating to SCHI’s obligations under the SCHI CSA,
on or after July 7, 20009.

7. All documents referring or relating to whether SCHI bas been in default of the
SCHI CSA, on or after July 7, 2009.

REPORTING OBLIGATIONS UNDER THE AGREEMENT
8. All “Weekly Reports™ provided by SCHI to Founding Partners, pursuant to the

SCHI CSA (see 76.5(6)).
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9. All “Weekly Reports” not provided by SCHI to Founding Partners.

10. All monthly financial statements provided -by SCHI to Founding Partners,
pursuant fo the SCHI CSA (see §6.5(d)(ii))-

11.  All monthly financial statements not provided by SCHI to Founding Partners.

12, All quarterly financial statements provided by SCHI to Founding Partners,

pursuant o the SCHI CSA. (see 76.5(d)(ii))-

13.  All quarterly ﬁnax}cial statements not provided by SCHI to Founding Partners.

14.  All semi-annual (6-month period) financial statements provided by SCHI to
Founding Partners, pursuant to the SCHI CSA. (see §6.33).

15.  All semi-annual (6-month period) financial statements not provided by SCHI to
Founding Partners.

16.  All annual financial statements provided by SCHI to Founding; Partners, pursuant

to the SCHI SCA (see 76.5(d)())-
" "17.  All annual financial statements not provided by SCHI to Founding Partners.

18.  All Purchase and Sale Agreements provided - by SCHI to Founding Partners,
pursuant to the SCHI SCA (see  1.97, 5.2.4(2)).

19.  All Purchase and Sale Agreements not provided by SCHI to Founding Partners.
INTEREST PAYMENTS REQUIRED UNDER THE AGREEMENT

20. Documents sufficient to show all payments of interest made to Founding Partners
uﬁder the SCHI CSA, from January 1, 2008 to the present. (see 97 3.1, 4.1).

21.  Documents sufficient to show all accrued interest under the SCHI CSA (see 1

3.1, 4.1), and the method of calculation, from January 1, 2009 to the present.
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DOCUMENTS NEEDED TO CALCULATE
BORROWING BASE ON SPECIFIED DATES

A. IDENTIFYING ACCOUNTS RECEIVABLE THAT ARE NOT ELIGIBLE
CAUSE THEY HAVE AGED ON SPECIFIED DATES

ACCOUNTS BE ]
99 Provide accounts receivable aging reports and analyses'(in form of Exhibits A and
B, which were provided by SCHI to the Receiver) from the electronic books and records of
SCHI (a) for the last day of the month, from January 2008 through the present, including for July
31, 2009 (and, upbn the conclusion of subsequent months, for those months as well); (b) January
26, 2009 and January 27, 2009 and for (c) July 7, 2009 and each day thereafter to the present.
23. - Provide “Invoice Aging Reports, Grouped by Clients, Invoices Sorted By Invoice
Date” (in the form of Exhibit C, which was provided by SCHI to the Receiver) from the
electronic books and records of SCHI, for each individual client: (a) for the last day of the
month, from January 2008 through the present, including for July 31, 2009 (and, upon the
conclusion of subsequent months, for those months as well); (b) January 26, 2009 and January
27, 2009, and for (c) July 7, 2009 and each day thereafter to the present.
B. IDENTIFYING ACCOUNTS RECEIVABLE THAT ARE NOT ELIGIELE
ACCOUNTS FOR REASONS OTHER THAN AGING ON SPECIFIED
DATES
94.  For all of SCHI’s purchases/factoring/financing of “Working Capital Loans™
(referred to as “Working Capital Inv.” on Exhibit A) that appear on aging reports to be produced
herein (pursuant to Requests Number 22 and 23), provide: (a) the purported invoices; (b) the
“Purchase and Sale Agreement” (9% 1.97, 6.20) pursuant to.which the purported invoices or
accounts receivable were purchased, financed, or factored; (c) the transaction documents

evidencing the purchase, financing, or factoring of the purported invoices or accounts receivable

(including the amounts and dates of every payment made by SCHI that comprise Working
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Capital Loans (referred to by SCHI as “Working Capital Inv.”) and documents evidencing the
debt owed to SCHI for these Working Capital Loans); (d) documents indicating when the
purported accounts receivable are expected to be, or were, paid; (e) documents referring or
relating to whether the purported accounts receivable are “Eligible Accounts” (see J 1.37 qf the
SCHI CSA); and (f) all other back up documentation for these claimed accounts receivables.

25.  Tor all of SCHI's purchases/factoring/financing of “DSH Receivableé” that
appear on aging reports to be produced herein (pursuant to Requests Number 22 and 23), provide
() the purported invoices, (b}'ﬂle “Purchase and Sale Agreement” (f 1.97, 6.20) pursuant to
which the purported invoices or accounts receivable were purchased, financed, or factored; (c)
the transaction documents evidencing the purchase, financing, or factoring of the purported
invoices or accounts receivable (including the amounts and dates of every payment made by
SCHI thﬁt comprise “DSH Receivables” and documents evidencing the debt owed to SCHI for
these “DSH Receivables”); (d) correspondence with the relevant payors of the purported
aécounts receivable referring or relating to the payors® obligation af_ld intent to pay; (€)
documents indicating when the purported accounts receivable are expected to be, or were, paid;
(f) documents referring or relating to whether the purported accounts receivable are “Bligible
Accounts” (see § 1.37 of the SCHI CSA); and (g) all other back up documentation for these
claimed accounts receivables. |

26. For all of SCHI's purchases/factoring/financing of “{Vorkers Compensation”
receivables (referred to as “we” on Exhibit A) that appear on aging reports to be produced herein
(pursnant to Requests Number 22 and 23), provide: (a) the “Purchase and Sale Agreement”
q1.97) pursuant. to which the purported receivables were purchased, financed, or factored; (b)

documents indicating when the purported receivables are expected to be, or were, paid, including
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all correspondence with the insurance companies; and (c) documents referring or relating to
whether. the purported account receivables are “Eligible Accounts.” (see q 1.37 of the SCHI
CSA).

97.  All “Purchase and Sale Agreements” (SCHI CSA  5.2.4) in effect during any
time between January 1, 2008 through the present.

C. OTHER INFORMATION TO CALCULATE BORROWING BASE ON
THE SPECIFIED DATES

78.  Documents sufficient to show “the Outstanding Amounts Paid to Sellers with
respect to all Purchased Accounts™ for each purported account. receivable then outstanding (see ‘ﬁ]
1. li(a)) for (a) the last day of every month from January 2008 through the present; (b) January
26, 2009 and January 27, 2009; (c) July 7 2009 and every date thereafter to the present.

29.  On the reports requested in Request Number 23, include the amoun’cs paid for the
invoices (or provide that information from the electronic books and records of Sun in other
report)

30. Documenis sufﬁéient to show “the Net Collectable Amounts of the Purchased
Accounts for each purported account receivable then outst_anding (see § 1.12(b)(E) for (2) the
last day of every month from January 2008 through the present; (b) January 26, 2009 and
J"anu'm'y 27, 2009; (c) July 7, 2009 and every date thereafier to the present.

31.  Documents sufficient to show “Collections on...Purchased Accounts for each
account receivable, in each case as shown on the most recent Weekly Report” furnished (or are
requjre'd 1o have been furnished in accordance with Section 6.5) (see 7 1.12(b)(ii)) for (a) the last
day of evéry month from January 2008 through the present; (b) January 26, 2009 and January 217,

2009; (c) July 7, 2009 and every ‘date thereafter to the present.

10
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DOCUMENTS NEEDED TO CALCULATE LOAN AVATLABILITY

32.  Documents showing the “Maximuin Account of Credit” under the SCHI CSA
(see 97 1.69(a), 1.75) for the following dates: (2) the last day of gach month from January 2008
through the preseﬁt including for July 2009 (and, upon the conclusion of subsequent months, for
those months as well); (b) on January 26, 2009 and January 27, 2009; and (c) on July 7, 2009,
and each day thereafter to the present.

33,  Documents sufficient to show the *amount on deposit in the Holding Account™ .
(see 9 1.69(a), 1.56) for the following dates: (a) the last day of each month from January 2008
through the present including for July 2009 (and, upon the conclusion of subsequent months, for
those mionths as well); (b) on January 26, 2009 and January 27, 2009; and (c) on July 7, 2009,
and each day thereafter to th;a present.

34, i)ocuments'showing “the aggregate principal balance amount of all Loans™ (see
99 1.69(b), 1.68) for the following dates: (2) the last day of each month from January 2008
through the present including for July 2009 (and, upon the conclusion of subsequent months, for
those months as well); (b) on January 26, 2009 and January 27, 2009; and (c) on July 7, 2009,
and each day thereafter to the present.

35.  Documents showing “the accrued and unpaid interests on all Loans” (see 9
1.69(b), 1.63) fdr the following dates: () the last day of each month from January 2008 through
the present including for .July 2009 (and, upon the conclusion of subsequent months, for those
months as well); (b) on January 26, 2009 and January 27, 2009; and (c) on July 7, 2009, and each

day thereafter to the present.

11
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GENERAL OFFICER’S CERTIFICATES FOR FUNDING, WHICH MUST CERTIFY,
INTER ALI4, NO BORROWING BASE DEFICIENCY

36.  All “General Officer’s Certificates” provided by SCHI to Founding Partners to
request fundiﬁg, pursuant to SCHI SCA. (see 5.2.1), from January 1, 2008 through the present.

37.  All documents that refer or relate to the “(Geperal Officer’s Certificates,”
including but not limited to SCHI's back up-materials and documentation supporting the
representations therein (e.g., that no borrowing base deficiency existed, see § 5.12(0)).

HOW SCHI IN FACT CALCULATED BORROWING BASE AND LOAN
AVAILABILITY AND RECOGNITION OF SAME

AVAILABILITY AND RECOGIN 1IN DL DANS
38. From January 1, 2008 through the present, all SCHI calculations of the
“Borrowing Base,” “Loan Availability,” and “Borrowing Base Deficiency” under the SCHI
CSA, see 7 1.12, 1.13, 1.69.
39,  From January 1, 2008 through the present, all documents referring or.relaﬁng o
“Borrowing Base,” “Loan Availability,” and “Botrowing Base Deficiency” requirements and

covenants under the SCHI CSA, see §9 1.12, 1.13, 1.69.

OTHER EVENTS OF DEFAULT

40. Documents sufficient to show whether, from January 1, 2008 to the present, SCHI
purchased accounts from a seller “that is party to a proceeding under any Debtor Relief Law
(other than solely as a creditor)” (see  6.28).

41.  All insurance policies required under the SCHI CSA, including Credit Insurance,
and documents .referring or relating to those policies.

INTERNAL COMMUNICATIONS REGARDING DEFAULTS

42.  All documents referring or relating to actual or potential events of defaulis under

the SCHI CSA.

12
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RECEIVER’S NOTICES OF DEFAULT
43.  All letters from the initial Receiver (Ms. Leyza Blanco) and the current Receiver
(M. Daniel S. Newman) to SCHI referring or relating to defanlt or alleged defaults, as well as
accelerating the payment of principal and accrued to Section 8.2.3.
.44. All docuﬁents referring or relating to the letters from the Receivers requested in
the previous Requeét.

IRREPARABLE HARM

A. ©  FUNDS WASTED THROUGH
RELATED-PARTY TRANSACTIONS

45.  All documents that refer or relate to SCHI’s use of any funds received into the

SunTrust Bank lockboxes for purposes other than continued funding of health care receivables
(see SCHI’s TRO and PI Motion at 3, 11), .including but not limited to Sun’s use of such funds
for overhead or any other expenses, from Jannary 1, 2008 to the present.

46.  For the “Due From Related Party” entries that appear on SCHI’s financial
statements and/or books and records from January 1, 2008 through the present, provide
documents sufficient to (a) identify each of the transactions making up these entries; and (b)
show the outstanding balance for all transactions for the months ending January 1, 2008 to the
present.

47.  For each of the transactions that are represented in the “Due From Related Party”
eniries that appear on SCHI’s financial statements and/or books and records from January 1,
2008 through the present, provide (aj all transaction documents and (b) documents sufficient to
show (i) the payor and payee for each transaction (i) the amount of the payment or credit for

each transaction, (iii) the source of funds for the payment or credit for each transaction (iv) the

13




Case 2:09-cv-00445-JES-SPC Document 200-13 Filed 06/28/10 Page 15 of 21

reason for the payment or credit for each transaction and (v) when and whether debt has been

repaid for each fransaction.

B. FUNDS TO SCHI OWNERS AND ASSOCTATES

48.  Documents sufficient to show finds provided to SCHI owners and their family
members, from January 1, 2008 through the present in any form, including, but not limited to,
salaries, bonuses, management fees, loans, credits, distributions, dividends, profits, and payments

- from Founding Partners (including from one or more Bermmuda accounts in which SCHI
principals have an interest, including accounts held by “Stewards & Partners, Ltd.” and
“Founding Partners Capital (Bermuda) Ltd.”

49,  Documents sufficient to show funds provided to Affiliates of SCHI or its
principals, including but not limited to Promise and Success.

50.  All documents that refer or relate to payments to Founding Partners, other than
the interest payments required under the CSA.

C. COMPARING FUNDING FROM FOUNDING PARTNERS TO CASH IN
LOCKBOX AND TO BE DELIVERED TO LOCKBOX

51.  Documents sufficient to show all funding provided by Founding Partners from the
beginning of the CSA to the present.

52.  SunTrust bank records reflecting account balances for the “Holding Account” and
all lockbox and lockbox-related accounts, from the beginning of the CSA to the present.

D. . FAILURE TO PERFECT SECURITY INTERESTS

53,  Documents sufficient to show all perfected security interests in favor Founding
Partoers.

E. NO LOSS OF TRUE RECEIVABLES

14
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54. Al documentsq referring or relating to the allegation in SCHI’s TRO and PI
Motion (at 4) that the seizure of the lockboxes will cause millions of dollars of receivables
which are now collectable to become uﬁcollectgble.

E. NO HARM TO PATIENT SAFETY

55. All correspondence with government agencies referring or relating to the
possibility that any of the hospitals obtaining funding from SCHI might be forced to shut down.
See SCHI Motion for TRO and PI.

56.  All plans in existence to ensure patient safety in the event that hospitals obtaining
funding from SCHI might be forced to shut down. See SCHI Motion for TRO and P1.

F. COMMUNICATIONS WITH SUNTRUST REGARDING LOCKBOXES

57.  All correspondence between SCHI and SunTrust referring or relating to the
Receiver’s seizure of the Holding Account or lockboxes and the Receiver’s efforts to fund SCHI
fbllowing the seizure.

G. OTHER DOCUMENTS CONCERNING TRREPARABLE HARM

58.  Any other documents supporting SCHI’s claim of irreparable harm from the
Receiver seizing or controlling the Holding Account or lockboxes.

SCHI’S CLATM THAT FOUNDING PARTNERS BREACHED THE CSA

59.  All documents referring or relating to SCHI's funding request to Founding
Partners on or about January 27, 2009, including'(a) the reasons for the request for funding; (b)
SCHI’s intended use of the funds it was seeking; (c) SCHI’s prior awareness that Founding
Partners did not have capital to provide the requested funds; (d) whether SCHI was in default of

the CSA at the time it made the request for funding; (¢) the negative effect upon SCHI, if any,

15
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from not receiving the requested funds, including any effect the purported breach had on SCHI’s

ability to make interest payments under the SCHI CSA. See SCHI Motion for TRO and PL

60.  All documents referring or relating to any other claimed breach of the SCHI CSA

by the Founding Partners.

CORRESPONDENCE

61.  All correspondence between SCHI and Founding Partners.

Date: August 10, 2009

Respectﬁﬂ;W
X .
By: '% N

Michael D. Magidson
Florida Bar No. 36191

BROAD AND CASSEL
Attorneys for Receiver
100 N. Tampa Street
Suite 3500

Tampa, FL 33602

Tel: 813.225.3011

Fax: 813.204.2137

mimagidson@broadandcassel.com

16
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CERTIFICATE OF SERVICE

I HEREBY CERT]FY that that the foregoing document is being served this 10" day of
August, 2009, on all counsel of record or pro se parties identified in the attached Service List in
the manner specified.

' DL
Michael D. Magidsof, Estj. T~

SERVICE LIST

Jonathan Galler, Esq.
Proskauer Rose, LLP
2255 Glades Rd

Suite 340 West

Boca Raton, FL 33431
561.995.4733
561.241.7145 (fax)
jgaller@proskauver.com
Sarah S. Gold, Esq.
Karen E. Clarke, Esq.
Proskauer Rose, LLP
1585 Broadway

New York, NY 10036
212.969.3000
212.969.2900 (fax)

sgold@proskauer.com

kelarke@proskauer.com
Counsel for Defendants Sun Capital, Inc.,

Sun Capital Healthcare, Inc.
and HLP Properties of Port Arthur, LLC
Service via email and U.S. Mail
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Case 2
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

DANIEL S. NEWMAN, as Receiver for

Founding Partners Capital Management

Company; Founding Partners Stable-Value Case No. 2:09-cv-445-FiM-99-SPC
Fund, L.P.; Founding Partners Stable-Value

Fund II, L.P.; Founding Partners Global

Fund, Ltd.; and Founding Partners Hybrid-

Value Fund, L.P.,

Plaintiff,
v.

SUN CAPITAL, INC., a Florida corporation,

SUN CAPITAL HEALTHCARE, INC.,

a Florida corporation and HLP PROPERTIES

OF PORT ARTHUR, LLC, a Texas limited liability
compauny,

Defendants.

PLAINTIFE’S FIRST REQUEST FOR PRODUCTION TO DEFENDANT SUN
CAPITAL, INC., PURSUANT TO COURT ORDER

DATED JULY 28, 2009

Pursuant to the Court’s Order dated July 28, 2009 céncelling the hearing on the motion
for preliminary injunction and setting an expedited discovery schedule, Plaintiff, Daniel S.
Newman, as Receiver for Founding Partners Capital Management Company; Founding Partners
Stable-Value Fund, L.P.; Founding Partners Stable-Value Fund II, L.P.; Founding Partners
Global Fund, Ltd.; and Founding Partners Hybrid-Value Fund, L.P., by and through his
undersigned counsel, hereby requests that Defendant, Sun Capital, Inc. (“SCI*) produce for
inspection and copying at the offices of Broad and Cassel, One Biscayne Tower, 21 Floor, 2 8.

Biscayne Boulevard, Miami, Florida 33131, or such other place agreeable to the parties, the
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documents and materials specified below, within fourteen (14) days from the date of service. If
any of the documents and materials specified below cannot or will not be produced for
inspection and copying within the designated time period, SCI shall file a written response

specifying the documents and materials that cannot or will not be produced and the reasons

therefore.
Definitions
For purposes of answering these requests:
1. “Affiliate” means, with respect to any Person, any other Person directly or

indirectly controlling, controlled by or under direct or indirect common control with that Person
and shall include, without limitation (a) any officer or director of such Person and (b) any Person
of which that Person beneficially owns either (i) at least five percent (5%) of the outstanding
equity securitiés having the general power to vote or (ii) at least five percent (5%) of all equity
interests.

2. “Founding Partners” means Founding Partners Capital Management Company,
Founding Partners Stable-Value Fund, L.P. (fk/a Founding Partners Multi-Strategy Fund, L.P.),
Founding Pariners Stable-Value Fund, II, L.P., Founding Partners Global Fund, Ltd., Founding
Partners Global Fund, Inc. and Founding Partners Hybrid-Value Fund, L.P. (fk/a Founding
Partners Equity Fund, L.P.), as well as any owner, director, officer, employee, agent, trust,
custodian, parent, subsidiary, Affiliate, predecessor, successor, atiorney, accountant,
representative, or other Person(s) purporting to act on their behalf, “Founding Pariners”
includes, without limitation, William L. Gunlicks.

3. “Communication” means the transmittel of information (in the form of facts,
ideas, inquiries, or otherwise), including any meeting, conversation, discussion, correspondence,
message, or other transmittal of information, including but not limited to all elecironic
commumnication.

4. “CSA” means that certain Credit and Security Agreement entered into as of
January 24, 2002 by and between Founding Partners Stable-Value Fund, L.P. (fk/a Founding
Partners Multi-Strategy Fund, L.P.) as Lender and Sun Capital, Inc. as Borrower. All capitalized
(first-letter capitalized) terms used but not defined herein shall have the meanings ascribed to
them in the CSA.

5. The word “document” means any kind of written or graphic matter, however
provided or reproduced, of any kind or description, whether sent or received or neither, including
but not limited to papers, books, book entries, correspondence, telegrams, cables, telex messages,
memorandum, notes, data, notations, work papers, inter-office communications, transcripis,
minutes, reports and recordings of telephone or other conversations, or of interviews, or of’
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conferences, or of committee meetings, or of other meetings, affidavits, statements, summaries,
opinions, reports, studies, analyses, formulae, plans, specifications, gvaluations, coniracts,
licenses, agreements, offers, ledgers, journals, books of records of account, summaries of
accounts, bills, receipts, balance sheets, income statements, questionnaires, answers to
questionnaires, statistical records, desk calendars, appointment books, diaries, lists, tabulations,
charts, graphs, maps, surveys, sound recordings, computer tapes, magnetic tapes, punch cards,
computer printouts, data processing input and output, microfilms, all other records kept by
electronic photographic, or mechanical means, and things similar to any of the foregoing,
however denominated, whether curmrently in existence or already destroyed. A draft or non-
identical copy is a separate document within the meaning of this term. The term “document” is
intended to be comprehensive and to include, without limitation, all original writings of any
nature whatsoever, copies and drafts which, by reason of notes, changes, initials, or identification
marks, are not identical to the original, and all non-identical original copies thereof. In all cases
where original or non-original copies are not available, “document” also means identical copies
of original documents and copies of non-identical copies.

6. “Person” means any natural person or any corporation, assotiation, partnership,
joint venture, limited liability company, joint stock company or other company, business trust,
trust, organization, business or government or any governmental agency or political subdivision
thereof.

7. “Promise” means Promise Healthcare, Inc. as well as any owner, director, officer,
employee, agent, trust, custodian, parent, subsidiary, Affiliate, predecessor, successor, attorney,
accountant, representative, or other Person(s) purporting to act on their behalf.,

8. “Receiver” means Daniel S. Newman.

9. “Refer or relate to” means relating to, reflecting, concerning, referring to,
describing, evidencing, or constituting.

10.  “Representative” or “Representatives” means any Person who has worked or is
working for you, or has acted or is now acting on your behalf including, without limitation, any
agent, official, director, employees, trustee, officer, attorney, attorney-in-fact, consultant,
accountant, servant, limited partner, general partner, investigator, investment advisor, analyst,
broker, broker-dealer, or dealer.

11.  “Success” means Success Healthcare, LLC as well as any owner, director, officer,
employee, agent, trust, custodian, parent, subsidiary, Affiliate, predecessor, successor, atiorney,
accountant, representative, or other Person(s) purporting to act on their behalf.

12, “SCI” means Sun Capital, Inc. as well as any owner, director, officer, employee,
agent, trust, custodian, parent, subsidiary, Affiliate, predecessor, successor, attorney, accountant,
representative, or other Person(s) purporting to act on their behalf.
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INSTRUCTIONS

1. In construing this request: (a) the singular shall include the plural and the plural
shall include the singular; (b) the words “and” and “or” shall be construed either disjunctively or
conjunctively so as to bring within the scope of the request all information that might otherwise
be construed to be outside its scope; (c) the words “any” and “all” shall be read to mean each and
every; and (d) the term “including” shall mean “including, without limitation.”

2. This request includes all documents in your possession, custody or control,
regardless of where such documents are located.

3. A copy of a document that varies in any way whatsoever from the original or
from any other copy of the document, whether by reason of handwritten or other notation or any
omission, shall constitite a separate document and must be produced, whether or not the original
of such document is within your possession, custody, or control.

4. All documents must be produced in their entirety, including all attachments and
enclosures, and in their original folder, binder or other cover or container. Whenever a document
or group of documents is removed from a file folder, binder, file drawer, file box, notebook, or
other cover or container, a copy of the label of such cover or other container must be attached to
the document or group of documents.

5. If you object to any portion of this request, state with specificity the grounds for
each such objection and produce all documents and submit all answers responsive to the
remainder of the request.

6. If you claim privilege or immunity with respect to any document or information,
state the nature and basis of the privilege or other ground asserted as justification for withholding
such information in sufficient detail to' permit the Court to adjudicate the validity of the claim.
This includes, at 2 minimum: (a) the date of the document or communication; (b) the author or
speaker; (c) the addressee(s) or person to whom the communication was directed; (d) all other
recipients or persons receiving the communication; (g) the type of document (letter, report, etc.)
or communication; (f) the general subject matter of the document or communication; and (g) the
specific privilege claimed. '

7. This request is continuing in nature. Any information or documents called for by
this request that you obtain subsequent to the service of your response to this request, shall
promptly be supplied in the form of supplemental document productions pursuant to Rule 26(e)
of the Federal Rules of Civil Procedure. :

8. All documents are to be produced as they are kept in the usual course of business
so that the requesting parties can ascertain the files in which they were located, their relative
order in such files and how such files were maintained.

9. All documents responsive to this request that are maintained in the usual course of
business in electronic format shall be produced in their pative format along with software
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necessary to interpret such files if such software is not readily available. All such documents
shall be accompanied by a listing of all file properties, commonly known as meta data,
concerning such document, including all information concerning the date(s) and recipient(s) of
the document, the location and content of any attachment(s) to the document, and the location
and content of any information imbedded or annotated in the document.

10. I any documents requested were at one time in existence but are no longer in
existence, please so state, separately specifying for each document no longer existing:

(a)
()
(©
(@)
©
®
®

()
®

the type of document;

the type of information contained therein;

the date(s) on which it was created;

the sender(s) and recipient(s), if applicable;

the date (or approximate date) on which it ceased to exist;

the circumstances under which it ceased to exist;

the name of the person authorizing the disposal or destruction or having
responsibility for the loss of the document; ‘

the identity of all persons having lmowledge of the contents of such
document; and

the paragraph number(s) of the requesi(s) in respomse to which the
document otherwise would have been produced.
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DOCUMENTS TO BE PRODUCED

A L o A e R

THE SCI CSA

1. A copy of the SCI CSA with exhibits.

A. AMENDMENTS, CONSEI;ITS, WAIVERS

2. All real or purported amendments to the CSA as well as all waivers and consents
from Founding Partners, pursuant to which SCI claims it had or has the right to act in variance
of, or deviation from, the terms of the SCI CSA, without causing an event of default,

3. All documents referring or relating to the real or purported amendments, waivers,
and consents referred to in Request Number 2.

B. REVOCATION OF AMENDMENTS, CONSENTS, AND WAIVERS

4. The July 7, 2009 letter from the Receiver to SCI revoking prior waivers and

consents.

5. All documents referring or relating to the Receiver’s July 7, 2009 letter revoking |
prior waivers and consents, including the effect of the letier upon SCI and SCI’s clients and
customers.

OBLIGATIONS AND DEFAULTS IN GENERAL

6. All documents referring or relating to SCI’s obligations under the SCI CSA, on or
after July 7, 2009.

7. All documents referriﬁg or relating to whether SCI has been in default of the SCI
CSA, on or after July 7, 2009.

REPORTING OBLIGATIONS UNDER THE AGREEMENT
8. All “Weekly Reports” provided By SCI to Founding Partners, pursuant to the SCI

CSA (see 96.5(e)).
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9. All “Weekly Reports” not provided by SCI to Founding Partnefs.

10.  All monthly financial statements provided by SCI to Founding Partners, pl'Jrsuant
to the SCI CSA (see 96.5(d)(iii)).

11, All monthly financial statements not provided by SCI to Founding Partners.

12.  All quarterly financial statemenis provided by SCI to Founding Partners, pursuaﬁt
to the SCI CSA (see 96.5(d)(ii)).

13.  All quarterly financial statements not p;ovided by SCI to Founding Partners.

14.  All semi-annual (6-month period) financial sta"nements provided by SCI to
Founding Partners, pursuant to the SCI CSA (see 76.33).

15.  All semi-annual (6-month period) financial statements not provided by SCI to
Fouﬁdi.ug Partners.

16.  All annual financial statements provided by SCI to Founding Partners, pursuant to
the SCI SCA (see 16.5(d)(i)).

17.  All annual financial statements not provided by SCI to Founding Partners.

| 18.  All Purchase and Sale Agreements provided by SCI to Founding Partners,

pursuant to the SCI SCA (see § 1.98, 5.2.4(a)).

19.  All Purchase and Sale Agreements not provided by SCI to Founding Partners. .

INTEREST PAYMENTS REQUIRED UNDER THE AGREEMENT

20.  Documents sufficient to show all payments of interest made to Founding Partners
under the SCI CSA, from January 1, 2008 to the present. (see 97 3.1, 4.1).
21.  Documents sufficient to show all acerued interest under the SCI CSA (see 7 3.1;

4.1), and the method of calculation, from January 1, 2009 to the present.
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DOCUMENTS NEEDED TO CALCULATE
BORROWING BASE ON SPECIFIED DATES

FrARL A AR ALY R A R e e e i

A. IDENTIFYING ACCOUNTS RECEIVABLE THAT ARE NOT ELIGIBLE
ACCOUNTS BECAUSE THEY HAVE AGED ON SPECIFIED DATES

22.  Provide accounts receivable aging'reports and anélyses (in form of Exhibits A and
B, which were provided by SCI to the Receiver) from the electropic books and records of SCI (2)
for the last day of the month, from January 2008 through the present, including for July 31, 2009
(and, upon the conclusion of subsequent months, for those months as well); (b) January 26, 2009
and Januvary 27, 2009 and for (c) July 7, 2009 and each day thereafter to the present.
23.  Provide “Invoice Aging Reports, Grouped by Clients, Invoices Sorted By Invoice
Date” (in the form of Exhibit C, which was provided by SCI to the Receiver) from the electronic
books and records of SCI, for each individual client: (a) for the last day of the month, from
j anuary 2008 through the present, :mcluding for July 31, 2009 (and, upon the conclusion of
subsequent months, for those months as well); (b) January 26, 2009 and January 27, 2009, and
for (c) July 7, 2009 and each day thereafter to the ﬁresent..
24.  TInsofar as you contend that the invoices on Exhibits A, B and C represent Tier 1
Accounts (see 9§ 1.117, SCI CSA), please provide documentation that supports this contention.
B. IDENTIFYING ACCOUNTS RECEIVABLE THAT ARE NOT ELIGIBLE
ACCOUNTS FOR REASONS OTHER THAN AGING ON SPECIFIED
DATES
25.  All “Purchase and Sale Agreements” (SCI CSA. § 5.2.4) in effect during any time

between January 1, 2008 through the present.

C. OTHER INFORMATION TO CALCULATE BORROWING BASE ON
THE SPECIFIED DATES




__Case 2:09-cv-00445-JES-SPC...Document 200-14  Filed 06/28/10 Page 10 of 25

76.  Documents sufficient to calculate the Borrowing Base (see 9 1.13, SCI CSA) for
(a) the last day of every month from January 2008 through the present; (b) January 26, 2009 and
January 27, 2009; (c) July 7, 2009 and every date thereafter to the present.

DOCUMENTS NEEDED TO CALCULATE LOAN AVATLABILITY

27.  Documents showing the “Maximum Account of Credit” under the SCI CSA (see
9 1.72(=), 1.78) for the following dates: (a) the last day of each month from January 2008
through the present including for July 2009 (and, upon the conclusion of subsequent months, for
those months as well); (b) on January 26, 2009 and January 27, 2009; and (c) on July 7, 2009,
and each d;dy thereafter to the present.

78.  Documents sufficient to show the “amount on deposit in the Factor Account” (see
T4 1.7é(a), 1.47) for the following dates: (a) the last day of each month from January 2008
through the present including for July 2009 (ané, upon the conclusion of subsequent months, for
those months as well); (b) on January 26, 2009 and January 27, 2009; and (c) on July 7, 2009,
and each day thereafter to the present.

29.  Documents showing “the aggregate principal amount of all Loans” (see 9
1.72(b), 1.71) for the following dates: (a) the last day of each month from January 2008 through

the piesent including for July 2009 (and, upon the conclusion of subsequent months, for those

" months as well); (b) on January 26, 2009 and January 27, 2009; and (c) on July 7, 2009, and each

day thereafter to the present.

30. Documents showing “the accrued and unpaid interests on the Loans” (see 9

. 1.72(b), 1.71) for the following dates: (g) the last day of each month from January 2008 through

the present including for July 2009 (and, upon the conclusion of subsequent months, for those
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months as well); (b) on January 26, 2009 and January 27, 2009; and (c) on July 7, 2009, and each
day thereafter to the present.

GENERAL OFFICER’S CERTIFICATES FOR FUNDING, WHICH MUST CERTIFY,
INTER ALIA, NO BORROWING BASE DEFICIENCY

31.  All “Officer’s Certificates” provided by SCI to Founding Partners to request
funding, pursuant to SCI SCA. (see 95.2.1), from January 1, 2008 through the present.

32. All documents that refer or relate to the “Officer’s Certificates,” including but not
limited to SCI’s back up-materials and documentaiion supporting the representaﬁons therein
(e.g., that no borrowing base deficiency existed, see § 5.2.1(]‘.)).

HOW SCI IN FACT CALCULATED BORROWING BASE AND LOAN AVATLABILITY
AND RECOGNITION OF SAME

33,  From January 1, 2008 through the present, all SCI calculations of the “Borrowing

Base,” “Loan Availability,” and “Borrowing Base Deficiency” under the SCI CSA, see §{ 1.13,

1.14,1.72.

34,  From January 1, 2008 through the present, all documents referring or relating to
“Borrowing Base,” “Loan Availability,” and “Borrowing Base Deficiency” requirements and
covenants under the SCI CSA, see 7 1.13, 1.14, 1.72.

OTHER EVENTS OF DEFAULT

35.  Documents sufficient to show whether, from January 1, 2008 to the present, SCI
purchased accounts from a seller “that is party to a proceeding under any Debtor Relief Law
(other than solely as a creditor)” (see § 6.28).

36.  All insurance policies required under the SCI CSA, including Credit Insurance,
and documents referring or relating to those policies.

INTERNAL COMMUNICATIONS REGARDING DEFAULTS

o T A o e

10
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37. Al documents referring or relating to actual or potential events of defaults under

the SCI CSA.

RECEIVER’S NOTICES OF DEFAIET

38.  All letters from the initial Receiver (Ms. Leyza Blanco) and the current Receiver
(M. Daniel S. Newman) to SCI referring or relating to default or alleged defaults, as well as
accelerating the payment of prin'cipal and accrued to Section 8.2.3.

39,  All documents referring or relating to the letters from the Receivers requested in
the previous Request.

IRREPARABLE HARM

A. FUNDS WASTED THROUGH
RELATED-PARTY TRANSACTIONS

40,  All documents that refer ;)r relate to SCI’s use of any funds received into the
SunTrust Bank lockboxes for purposes otler tkan' continued funding of health care receivables
(see SCI’s TRO and PI Motioﬁ at 3, 11), including but not limited to Sun’s use of such funds for
overhead or any other expenses, from January 1, 2008 to the present.

41. For the “Due From Related Party” entries that appear on SCI;S financial
statements and/or books and records from Januwary 1, 2008 through the present, provide
documents sufficient to (a) identify each of the transactions making up these eniries; and (b)
show the outstandiﬁg balance for all transactions for the months ending January 1, 2008 to the
present.

42.  For each of the transactions that are represented in the “Due From Related Party”
entries that appear on SCI’s financial statements and/or books and records from January 1, 2008

' through the present, provide (a) all transaction documents and (b) documents sufficient t§ sho§v

(@) the payor and payee for each transaction (ii) the amount of the payment or credit for each

11
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transaction, (iif) the source of funds for the payment or credit for each transaction (iv) the reason
for the payment or credit for each transaction and (v) when and whether debt has been repaid for
each transaction.

B. FUNDS TO SCI OWNERS AND ASSOCTATES

43.  Documents sufficient to show funds provided to SCI owners and their family

members, from January 1, 2008 through the .present in any form, including, but not limited to,
salaries, bonuses, managemeﬁt fees, loans, credits, distributions, di%/idends, profits, and payments
from Founding Partners (including from one or more Bermuda accounts in which SCI principals
havé an interest, including accounts held by “Stewards & Partners, Ltd.” and “Founding Partners
Capital (Bermuda) Ltd.”

44, Documents sufficient to show funds provided to Affiliates of SCI or its priricipals,
including but not limited to Promise and Success.

45.  All documents that refer or relate to payments to Founding Partners, other than

the interest payments required under the CSA.

C. COMPARING FUNDING FROM FOUNDING PARTNERS TO CASH IN
LOCKBOX AND TO BE DELIVERED TO LOCKBOX

46.  Documents sufficient to show all funding provided by Founding Partners from the
beginning of the CSA. to the present.

47.  SunTrust bank records reflecting account balances for the “Factor Account” and
all lockbox and lockbox-related accounts, from the beginning of the CSA to the present.

D. FATLURE TO PERFECT SECURITY INTERESTS

48.  Documents sufficient to show all perfected security interests in favor Founding

Partners.

E. NO LOSS OF TRUE RECEIVABLES

12
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49.  All documents referring or relating to the allegation in SCI's .TRO and PI Motion
(at 4) that the seizure of the lockboxes will cause millions of dollars of receivables which are
now collectable to become uncollectable. |
E. - COMMUNICATIONS WITH SUNTRUST REGARDING LOCKBOXES
50.  All correspondence between SCI and SunTrust referring or relating té the |
Receiver’s seizure of the Factor Account or lockboxes and the Receiver’s efforts to fund SCI
following the seizure.
¥.  OTHERDOCUMENTS CONCERNING IRREPARABLE HARM
51.  Any other documents subporting SCI’s claim of irreparable harm from the
. . Receiver seizing or controlling the Factor Account or lockboxes.
SCI’S CLAIM THAT FOUNDING PARTNERS BREACHED THE CSA
52.  All documents referﬂng or relating to SCI's funding request fo Founding Partners
on or about January 27, 2009, including (2) the reasons for the request for funding; (b) SCI’s
inten_ded use of the funds it was seeldng; (c¢) SCI’s prior awareness that Founding Partners did
. miot have capital to provide the requested funds; (d) whether SCI was in default of the CSA at the
time it made the request for funding; (e) the negaﬁve; effect upon SCI, if any, from not receiving
the requestéd funds, including any effect the purported breach had on SCI’s ability to make .
interest payments under the SCI CSA. See SCI Motion for TRO and PL.
53.  All documents referring or relating to any other claimed breach of the SCI CSA
by the Founding Partners.

CORRESPONDENCE

54.  All correspondence between SCI and Founding Pariners.

13




mdeE L

Case 2:09-cv-00445-JES-SPC Document 200-14  Filed 06/28/10 Page 15 of 25

Date: August 14, 2009

Respectfully submittgt,

Michasl®D? Magidson
Florida Bar No. 36191

BROAD AND CASSEL
Attorneys for Receiver
100 N. Tampa Street
Suite 3500

Tampa, FL 33602

Tel: 813.225.3011

Fax: 813.204.2137

mmagidson@broadandcassel.com

14
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that that the foregoing document is being served this 14" day of
August, 2009, on all counsel of record or pro se parties identified in the attached Service List in

the manner specified.

Jonathan Galler, Esq.
Proskauer Rose, LLP
2255 Glades Rd

Suite 340 West

Boca Raton, FL 33431
561.995.4733
561.241.7145 (fax)

 jgaller@proskauer.com

- Sarah S. Gold, Esq.
Karen E. Clarke, Esq.
Proskauer Rose, LLP
1585 Broadway
New York, NY 10036
212.969.3000
212.969.2900 (fax)
sgold@proskauer.com

kelartke@proskauer.com

Counsel for Defendants Sun Capital, Inc.,
Sun Capital Healthcare, Inc.

and HLP Properties of Port Arthur, LLC
Service via email and U.S. Mail

7N

Michael D, Magidson, Esg. )

SERVICE LIST
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Case 2

Grouped By Cllonts

Summary Aplng {Rapor Format )
As Ofe)31/2008
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Case 2;

RN

Ehesapoalie, VA 23320
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S50 Fanlnsula Comporate Sircle
BOCA RATON, FL 33457
Contact: Gono PANROLF Ph: 851-8988:3488  Fnx: 551-244-5461
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As O 53112008
Kantenman, 0" Leary &SpselaLLP Cliem Id; 380
ED Mnln Strapt
White Flains, NY 10508
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DENVER, CD 80202

Gontact: Kay Ransom Ph: 8035341800 Fax: 303.534-3050
Invalca Aglng By inuniea Dotn
1Todn 31 TaR 61 To B0 BiTo420  121Toi5d  Ouorisn
Ciiont Totols: 43105245 14716530 Mau.mam.um. snzy7s0
ke 55.23% 11405
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BELLMAWR, NJ 08031
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

DANIEL S. NEWMAN, as Receiver for

Founding Partners Capital Management

Company; Founding Partners Stable-Value Case No. 2:09-cv-445-FtM-99-SPC
Fund, L.P.; Founding Partners Stable-Value

Fund 11, L.P.; Founding Partners Global

Fund, Ltd.; and Founding Partners Hybrid-

Value Fund, L.P.,

" Plaintiff,
V.

SUN CAPITAL, INC., a Florida corporation,

SUN CAPITAL HEALTHCARE, INC,,

a Florida corporation and HLP PROPERTIES

OF PORT ARTHUR, LLC, a Texas limited liability
company,

Defendants.

PLAINTIFF’S SECOND REQUEST FOR PRODUCTION TO DEFENDANT SUN
CAPITAL HEALTHCARE, INC., PURSUANT TO COURT ORDERS

Pursuant to the Court’s Orders dated July 28; 2009 and September 22, 2009, Plaintiff
Daniel S. Newman, as Receiver for Founding Partners Capital Management Company; Founding
Partners Stable-Value Fund, L.P.; Founding Partners Stable-Value Fund I, L.P.; Founding
Partners Global Fund, Ltd.; and Founding Partners Hybrid-Value Fund, L.P., by and through its
undersigned counsel, hereby request that Defendant, Sun Capital Healthcare, Inc. (“SCHI”)
produce for inspection and copying at the offices of Broad and Cassel, One Biscayne Tower, 21%
Floor, 2 S. Biscayne Boulevard, Miami, Flori&a 33131, or such other place agreeable to the
parties, the documents and materials specified below, within 10 days from the date of service. If

any of the documents and materials specified below cannot or will not be produced for

\O@\ry\
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inspection and copying within the designated time period, SCHI shall file a written response

specifying the documents and materials that cannot or will not be produced and the reasons

therefore.
Definitions
For purposes of answering these requests:
1. “Affiliate” means, with respect to any Person, any other Person directly or

indirectly controlling, controlled by or under direct or indirect common control with that Person
and shall include, without limitation (a) any officer or director of such Person and (b) any Person
of which that Person beneficially owns either (i) at least five percent (5%) of the outstanding
equity securities having the general power to vote or (ii) at least five percent (5%) of all equity
interests.

2. “Founding Partners” means Founding Partners Capital Management Company,
Founding Partners Stable-Value Fund, L.P. (f/k/a Founding Partners Multi-Strategy Fund, L.P.),
Founding Partners Stable-Value Fund, II, L.P., Founding Partners Global Fund, Ltd., Founding
Partners Global Fund, Inc. and Founding Partners Hybrid-Value Fund, L.P. (f/k/a Founding
Partners Equity Fund, L.P.), as well as any owner, director, officer, employee, agent, trust,
custodian, parent, subsidiary, Affiliate, predecessor, successor, attomey, accountant,
representative, or other Person(s) purporting to act on their bebalf. “Founding Partners”
includes, without limitation, William L. Gunlicks.

INSTRUCTIONS

1. In construing this request: (a) the singular shall include the plural and the plural
shall include the singular; (b) the words “and” and “or” shall be construed either disjunctively or
conjunctively so as to bring within the scope of the request all information that might otherwise
be construed to be outside its scope; (c) the words “any” and “all” shall be read to mean each and
every; and (d) the term “including” shall mean “including, without limitation.”

2. This request includes all documents in your possession, custody or comtrol,
regardless of where such documents are located.

3. A copy of a document that varies in any way whatsoever from the original or
from any other copy of the document, whether by reason of handwritten or other notation or any
omission, shall constitute a separate document and must be produced, whether or not the original
of such document is within your possession, custody, or control.

4. All documents must be produced in their entirety, including all attachments and
enclosures, and in their original folder, binder or other cover or container. Whenever a document
or group of documents is removed from a file folder, binder, file drawer, file box, notebook, or
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other cover or container, a copy of the label of such cover or other container must be attached to
the document or group of documents.

5. If you object to any portion of this request, state with specificity the grounds for
each such objection and produce all documents and submit all answers responsive to the
remainder of the request.

6. If you claim privilege or immunity with respect to any document or information,
state the nature and basis of the privilege or other ground asserted as justification for withholding
such information in sufficient detail to permit the Court to adjudicate the validity of the claim.
This includes, at a minimum: (a) the date of the document or communication; (b) the author or
speaker; (c) the addressee(s) or person to whom the communication was directed; (d) all other
recipients or persons receiving the communication; (e) the type of document (letter, report, etc.)
or communication; (f) the general subject matter of the document or communication; and (g) the
specific privilege claimed.

7. This request is continuing in nature. Any information or documents called for by
this request that you obtain subsequent to the service of your response to this request, shall
promptly be supplied in the form of supplemental document productions pursuant to Rule 26(e)
of the Federal Rules of Civil Procedure.

8. All documents are to be produced as they are kept in the usual course of business
so that the requesting parties can ascertain the files in which they were located, their relative
order in such files and how such files were maintained.

9. All documents responsive to this request that are maintained in the usual course of
business in electronic format shall be produced in their native format along with software
necessary to interpret such files if such software is not readily available. All such documents
shall be accompanied by a listing of all file properties, commonly known as meta data,
concerning such document, including all information concerning the date(s) and recipient(s) of
the document, the location and content of any attachment(s) to the document, and the location
and content of any information imbedded or annotated in the document.

10.  If any documents requested were at one time in existence but are no longer in
existence, please so state, separately specifying for each document no longer existing:

(@) the type of document;

(b) the type of information contained therein,

(©) the date(s) on which it was created;

(d)  the sender(s) and recipient(s), if applicable;

()  the date (or approximate date) on which it ceased to exist;

® the circumstances under which it ceased to exist;

(g)  the name of the person authorizing the disposal or destruction or having
responsibility for the loss of the document;

(h) the identity of all persons having knowledge of the contents of such
document; and ,
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® the paragraph number(s) of the request(s) in response to which the
document otherwise would have been produced.
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DOCUMENTS TO BE PRODUCED

1. Updated SCHI financial statements and reports from August 1, 2009 to the
Present, in the form previously provided or produced to Founding Partners or the Receiver. This
request includes: balance sheets, income statements, due from related-party schedules, ledger
entries, account receivable aging reports and attachments, the underlying client-by-client agings
of accounts receivable.

2. Monthly Balance sheets and monthly income statements for SCHI that are nof
consolidated with SCI or any other affiliated entity, from October 1, 2008 to the Present.

3. Cash flow analyses and detailed cash disbursements for SCHI, from October 1,
2008 to the Present.

4, Documents responsive to Request Numbers 24, 25, 26,45, 46, 47, 48, and 49
(relating to working capital advances, factoring of DSH, factoring of worker’s compensation
other diversions and dissipation of funds) of Plaintiff’s First Request for Production to SCHI
insofar as they were not produced and/or not yet in existence at the time that SCHI produced

documents in response to Plaintiff’s First Request for Production.

SN
By: \\\/4 /
Jonathan Etra, Esq.
Flﬁa Bar No. 0686905
BROAD AND CASSEL
Attorneys for Receiver
2 South Biscayne Boulevard, 21* Floor
Miami, FL 33131
Tel: (305) 373-9400

Fax: (305) 995-6403
ietra@broadandcassel.com

Date: October 28, 2009
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CERTIFICATE OF SERVICE

October, 2009, on all counsel of record or pro se parties i¥entifigd in fhe attached Service List in

I HEREBY CERTIFY that that the foregoing docume;iybs' ng served this 28" day of

the manner specified.

Jonathan Galler, Esq.
Proskauer Rose, LLP

2255 Glades Rd

Suite 340 West

Boca Raton, FL. 33431
561.995.4733

561.241.7145 (fax)
igaller@proskauer.com

Sarah S. Gold, Esq.

Karen E. Clarke, Esq.
Proskauver Rose, LLP

1585 Broadway

New York, NY 10036
212.969.3000

212.969.2900 (fax)
sgold@proslkauer.com
kclarke(@proskauer.com
Counsel for Defendants Sun Capital, Inc.,
Sun Capital Healthcare, Inc.
and HLP Properties of Port Arthur, LLC
Service via emalil and U.S. Mail

RN
Jonathdn Btfa, Esq.

SERVICE I;, ST
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

DANIEL S. NEWMAN, as Receiver for

Founding Partners Capital Management

Company; Founding Partners Stable-Value Case No. 2:09-cv-445-FtM-99-SPC
Fund, L.P.; Founding Partners Stable-Value

Fund II, L.P.; Founding Partners Global

Fund, Ltd.; and Founding Partners Hybrid-

Value Fund, L.P.,

Plaintiff,
V.

SUN CAPITAL, INC., a Florida corporation,

SUN CAPITAL HEALTHCARE, INC.,

a Florida corporation and HLP PROPERTIES

OF PORT ARTHUR, LLC, a Texas limited liability
company,

Defendants.

PLAINTIFF’S SECOND REQUEST FOR PRODUCTION TO DEFENDANT
SUN CAPITAL, INC., PURSUANT TQO COURT ORDERS

Pursuant to the Court’s Orders dated July 28, 2009 and September 22, 2009, Plaintiff

Daniel S. Newman, as Receiver for Founding Partners Capital Management Company; Founding
 Partners Stable-Value Fund, L.P.; Founding Partners Stable-Value Fund II, L.P; Founding
Partners Global Fund, Ltd.; and Founding Partners Hybrid-Value Fund, L.P., by and through its
undersigned counsel, hereby request that Defendant, Sun Capital, Inc. (“SCI”) produce for
inspection and copying at the offices of Broad and Cassel, One Biscayne Tower, 21% Floor, 2 S.
Biscayne Boulevard, Miami, Florida 33131, or such other place agreeable to the parties, the
documents and materials specified below, within 10 days from the date of service. If any of the

documents and materials specified below cannot or will not be produced for inspection and

N
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copying within the designated time period, SCI shall file a written response specifying the

documents and materials that cannot or will not be produced and the reasons therefore.
Definitions

For purposes of answering these requests:

1. “Affiliate” means, with respect to any Person, any other Person directly or
indirectly controlling, controlled by or under direct or indirect common control with that Person
and shall include, without limitation (a) any officer or director of such Person and (b) any Person
of which that Person beneficially owns either (i) at least five percent (5%) of the outstanding
equity securities having the general power to vote or (ii) at least five percent (5%) of all equity
interests.

2. “Founding Partners” means Founding Partners Capital Management Company,
Founding Partners Stable-Value Fund, L.P. (f/k/a Founding Partners Multi-Strategy Fund, L.P.),
Founding Partners Stable-Value Fund, II, L.P., Founding Partners Global Fund, Ltd., Founding
Partners Global Fund, Inc. and Founding Partners Hybrid-Value Fund, L.P. (f/k/a Founding
Partners Equity Fund, L.P.), as well as any owner, director, officer, employee, agent, trust,
custodian, parent, subsidiary, Affiliate, predecessor, successor, atfomey, accountant,
representative, or other Person(s) purporting to act on their behalf. “Founding Partners”
includes, without limitation, William L. Gunlicks.

INSTRUCTIONS

1. In construing this request: (a) the singular shall include the plural and the plural
shall include the singular; (b) the words “and” and “or” shall be construed either disjunctively or
conjunctively so as to bring within the scope of the request all information that might otherwise
be construed to be outside its scope; (c) the words “any” and “all” shall be read to mean each and
every; and (d) the term “including” shall mean “including, without limitation.”

2. This request includes all documents in your possession, custody or control,
regardless of where such documents are located.

3. A copy of a document that varies in any way whatsoever from the original or
from any other copy of the document, whether by reason of handwritten or other notation or any
omission, shall constitute a separate document and must be produced, whether or not the original
of such document is within your possession, custody, or control.

4. All documents must be produced in their entirety, including all attachments and
enclosures, and in their original folder, binder or other cover or container. Whenever a document
or group of documents is removed from a file folder, binder, file drawer, file box, notebook, or
other cover or container, a copy of the label of such cover or other container must be attached to
the document or group of documents.
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5. If you object to any portion of this request, state with specificity the grounds for
each such objection and produce all documents and submit all answers responsive to the
remainder of the request.

6. If you claim privilege or immunity with respect to any document or information,
state the nature and basis of the privilege or other ground asserted as justification for withholding
such information in sufficient detail to permit the Court to adjudicate the validity of the claim.
This includes, at a minimum: (a) the date of the document or communication; (b) the author or
speaker; (c) the addressee(s) or person to whom the communication was directed; (d) all other
recipients or persons receiving the communication; (e) the type of document (letter, report, etc.)
or communication; (f) the general subject matter of the document or communication; and (g) the
specific privilege claimed.

7. This request is continuing in nature. Any information or documents called for by
this request that you obtain subsequent to the service of your response to this request, shall
promptly be supplied in the form of supplemental document productions pursuant to Rule 26(e)
of the Federal Rules of Civil Procedure.

8. All documents are to be produced as they are kept in the usual course of business
so that the requesting parties can ascertain the files in which they were located, their relative
order in such files and how such files were maintained. ’

9. All documents responsive to this request that are maintained in the usual course of
business in electronic format shall be produced in their native format along with software
necessary to interpret such files if such software is not readily available. All such documents
shall be accompanied by a listing of all file properties, commonly known as meta data,
concerning such document, including all information concerning the date(s) and recipient(s) of
the document, the location and content of any attachment(s) to the document, and the location
and content of any information imbedded or annotated in the document.

10.  If any documents requested were at one time in existence but are no longer in
existence, please so state, separately specifying for each document no longer existing:

(@)  the type of document;

(b)  the type of information contained therein;

(c)  the date(s) on which it was created;

(d) the sender(s) and recipient(s), if applicable;

(e) the date (or approximate date) on which it ceased to exist;

63 the circumstances under which it ceased to exist;

=) the name of the person authorizing the disposal or destruction or having
responsibility for the loss of the document;

(h)  the identity of all persons having knowledge of the contents of such
document; and

® the paragraph number(s) of the request(s) in response to which the
document otherwise would have been produced.
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DOCUMENTS TO BE PRODUCED

1. Updated SCI financial statements and reports from August 1, 2009 to the Present,
in the form previously provided or produced to Founding Partners or the Receiver. This request
includes: balance sheets, income statements, due from related-party schedules, 1edger'entries,
account receivable aging reports and attachments, the underlying client-by-client agings of
accounts receivable.

2. Monthly Balance sheets and monthly income statements for SCI that are not

consolidated with SCHI or any other affiliated entity, from October 1, 2008 to the Present.

3. Cash flow analyses and detailed cash disbursements for SCI, from October 1,
2008 to the Present,
4. Documents responsive to Request Numbers 40 to 45, inclusive (relating to

diversion and dissipation of funds) of Plaintiff’s First Request for Production to SCI insofar as
they were not produced and/or not yet in existence at the time that SCI produced documents in
response to Plaintiff’s First Request for Production.

Date: October 28, 2009.

\.
Johathan Etra, BSg-
orida Bar No. 0686905

BROAD AND CASSEL

Attorneys for Receiver

2 South Biscayne Boulevard, 21% Floor
Miami, FL 33131

Tel: (305) 373-9400

Fax: (305) 995-6403
jetra@broadandcassel.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that that the foregoing document is being served this 28" day of
_ October, 2009, on all counsel of record or pro se parties identified in the attached Service Listin

the manner specified.

Jonathan Galler, Esq.
Proskauer Rose, LLP

2255 Glades Rd

Suite 340 West

Boca Raton, FL 33431
561.995.4733

561.241.7145 (fax)
igaller(mproskauer.com

Sarah S. Gold, Esq.

Karen E. Clarke, Esq.
Proskauer Rose, LLP

1585 Broadway

New York, NY 10036
212.969.3000

212.969.2900 (fax)
sgold@proskauer.com
kclarke@proskauer.com
Counsel for Defendants Sun Capital, Inc.,
Sun Capital Healthcare, Inc.
and HLP Properties of Port Arthur, LLC
Service via email and U.S. Mail

I
Joi hanﬁﬁa, Eiﬁ/

SERVICE LIS
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AD 88B (Rev. 06/09) Subpoena fo Praduce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT

for the
Southern District of Florida

U.S. SECURITIES AND EXCHANGE COMMISSION

Plaintiff
v

FOUNDING PARTNERS, CAPITAL MANAGEMENT
CO. AND WILLIAM GUNLICKS

Civil Action No. 2:09-cv-229-FtM-295PC

(If the action is pending in another district, state where:

Nt N S N St N

Defendant Middle District of Florida )

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Sun Capital Healthcare, Inc., 999 Yamato Rd., 3rd Floor, Boca Raton, FL 33431
clo David J. Armstrong, as Registered Agent

N{Productidn: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the

material:
SEE SCHEDULE "A" ATTACHED

Place: Broad and Cassel Date and Time:

2 South Biscayne Blvd., Suite 2100 .
Miami, FL 33131 06/15/2010 9:00 am

O3 Inspection of Premises. YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: Date and Time:

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are
attached.

Date: ( ~— (- b
CLERK OF COURT

\ L f—

Signature of Clerk or Deputy Clerk N7 Attorney’s signature

The name, address, e-mail, and telephone number of the attorney representing (name of party) Daniel Newman, Receiver

, who issues or requests this subpoena, are:

Jonathan Etra, Esq., 2 South Biscayne Blvd., Suite 2100, Miami, FL 33131, 305-373-0400
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AO 88B (Rev, 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No. 2:09-cv-229-FtM-295PC

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.).

This subpoena for (name of individual and title, if any)

was received by me on (date)

{7 I served the subpoena by delivering a copy to the named person as follows:

on (date) ;or

(7 I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are § for travel and $ for services, for a total of § 0.00

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:
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AO 88B (Rev, 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (c), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issuing court must enforce this
duty and jmpose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or atiorney
who fails to comply.

(2) Command to Produce Materials or Permil Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(i) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Reguired. On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held;

(iii) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(ii) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iii) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles fo attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

() shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified, If a subpoena does not specify a form for producing
electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible becanse of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)X(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(i) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
Afier being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information til
the claim is resolved.

(e) Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce ata
place outside the limits of Rule 45(c)(3)(A)Gi).
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INSTRUCTIONS

1. In construing this request (2) the singular shall include the plural and the plural
shall include the singular; (b) the words “and” and “or’ shall be construed either disjunctively or
conjunctively so as to bring within the scope of the request all information that might otherwise
be construed ;co be outside its scope; (c) the words “any” and “all” shall be read to mean each and
every; and (d) the term “including” shall mean “including, without limitation.”

2. This request includes all documents in your possessiomn, custody, or control,

l
regardless of where such documents are located.

3. A copy of a document that varies in any way whatsoever from the original or
from any other copy of the document, whether by reason of handwritten or other notation or any
omission, shall constitute a separate document and must be produced, whether or not the original
of such document is within your possession, custody, or control.

4. All documents must be produced in their entirety, including all attachments and
enclosures, and in their original folder, binder, or other cover or container. Whenever a
document or group of documents is removed from a file folder, binder, file drawer, file box,
notebook, or other cover or container, a copy of the label of such cover or other container must
be attached to the document or.group of documents.

5. If you object to any portion of this request, state with specificity the grounds for
each such objection and produce all documents and submit all answers responsive to the
remainder of the request.

6. If you claim privilege or immunity with respect to any document or information,
state the nature and basis of the privilege or other ground asserted as justification for withholding

such information in sufficient detail to permit the Court to adjudicate the validity of the claim.
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This includes, at a minimum: (a) the date of the document o1 communication; (b) the author or
speaker; (c) the addressee(s) or person to whom the communication was directed; (d) all other
recipients or persons receiving the communication; (e) the type of document (letter, report, etc.)
or communication; (f) the general subject matter of the document or communication; and (g) the
specific privilege claimed.

7. This request is continuing in nature. Any informétion or documents called for by
this request that you obtain subsequent to the service of your response to this request shall
promptly be supplied in the form of supplemental document productions pursuant to Rule 26(e)
of the Federal Rules of Civil Procedure.

8. All documents are to be produced as they are kept in the usual course of business
so that the requesting parties can ascertain the files in which they were located, their relative
order in such files, and how such files were maintained.

9. All documents responsive to this request that are maintained in the usual course of
business in electronic format shall be produced in their native format along with software
necessary to interpret such files if such software is not readily available. All such documents
shall be accompanied by a listing of all file properties, commonly known as meta data,
concerning such document, including all information concerning the date(s) and recipient(s) of
the document, the location and content of any attachment(s) to the document, and the location
and content of any information imbedded or annotated in the document.

10. If any documents requested were at one time in existence but are no longer in
existence, please so state, separately specifying for each document no longer existing:

(2) the type of document;

) the type of information contained therein;
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(c) the date(s) on which it was created;

(d)  the sendex(s) and recipient(s), if applicable;

(e) the date (or approximate date) on which it ceased to exist;

® the circumstances under which it ceased to exist;

(g) the name of the person authorizing the disposal or destruction or having
responsibility for the loss of the document;

(h) the identity of all persons having knowledge of the contents of such
document; and

@) the paragraph number(s) of the request(s) in response t0 which the

document otherwise would have been produced.

11.  Unless indicated otherwise, the relevant time period for the requests is January 1,
2000 through the present.
DEFINITIONS
1. “Cpllateral”- means all of the property and interests in property that secure the payment

or performance of any payment obligations pursuant to either the SCI Agreement or SCHI
Agreement.

2. ““document”~ means any kind of written or graphic matter, however provided or
reproduced, of any kind or description, whether sent or received or neither, including but not
limited to, papers, books, book entries, correspondence, telegrams, cables, telex messages,
memorandum, notes, data, notations, work papers, inter-office communications, transcripts,
minutes, reports and recordings of telephone or other conversations, or of interviews, or of
conferences, or of committee meetings, or of other meetings, affidavits, statements, summaries,
opinions, reports, studies, analyses, formulae, plans, specifications, evaluations, confracts,
licenses, agreements, offers, ledgers, journals, books of records of account, summaries of
accounts, bills, receipts, balance sheets, income statements, questionnaires, answers to
questionnaires, statistical records, desk calendars, appointment books, diaries, lists, tabulations,
- charts, graphs, maps, Surveys, sound recordings, computer tapes, magnetic tapes, punch cards,
computer printouts, data processing input and output, microfilms, all other records kept by
electronic photographic, or mechanical means, and things gimilar to any of the foregoing,
however denominated, whether currently in existence OT already destroyed. A draft or non-
identical copy is a separate document within the meaning of this term. The term “document” is
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intended to be comprehensive and to include, without limitation, all original writings of any
nature whatsoever, copies and drafis w ich, by reason of notes, changes, initials, or identification
marks, are not identical to the original, and all non-identical original copies thereof. In all cases
where original or non-original copies are not available, “document” also means identical copies

of original documents and copies of non-identical copies.

3. “Iolding Account’ means account number 0494002031891 in the namse of SCHI and
held by SunTrust Bank, and all such other accounts as SCHI and any the Receivership Entity
mutually designated as the “Holding Account.”

4. ] ockboxes” means any lockbox accounts maintained pursuant to any lockbox
agreement entered into pursuant o the SCHI Agreement and/or SCI Agreement.

5. “Person’~ means any natural person or any corporation, association, partnership, joint
venture, limited liability company, joint stock company or other company, business trust, trust,
organization, business, Or government or any governmental agency or political subdivision
thereof.

6. “Property”- means any interest in any kind of property or asset, whether real, personal or
mixed, or tangible or intangible.

7. “Purchase and Sale Agreement”- means any agreement entered into by SCHI or SCI with
a seller of accounts receivable pursuant to the SCHI Agreement or the SCI Agreement.

8. “Refer” or “relate to” means relating to, reflecting, concerning, referring to, describing,
evidencing, or constituting.

9. “Receivership Entities” means Founding Partners Capital management Company,
Founding Partners Stable Value Fund, L.P., Founding Partners Stable Value Fund, II, L.P.,
Founding Partners Global Fund, Ltd., and Founding Partners Hybrid-Value Fund, L.P.

10. «Related Entities” — refers to means all of the entities listed on Exhibit 1 hereto, as well
as any owner, director, officer, employee, agent, trust, custodian, parent, subsidiary, affiliate,
predecessor, SUCCEssor, attorney, accountant, representative, or other person(s) purporting to act
on their behalf. '

11. “Qun”- refers to Sun Principals, Sun Capital, Inc., and Sun Capital Healthcare, Inc.; as
well as any owner, director, officer, employee, agent, trust, custodian, parent, subsidiary,
affiliate, predecessor, successor, attorney, accountant, representative, or other person(s)
purporting to act on their behalf.

12. “SCI Agreement”- means that certain credit and security agreement and all amendments
thereto, entered into by Stable Value Fund on or about January 24, 2002.

13. “SCHI Agreement’- means that certain credit and security agreement and all
amendments thereto, entered into by Stable Value Fund’s predecessor Found Partners Multi-
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Strategy Fund, L.P. and Sun Capital, Inc. and Sun Capital Healthcare, Tnc. on or about June 6,
2000.

14. «Qun Principals”- refer to Peter Baronoff, Howard Koslow, and Lawrence Leder.

15.  “You” or “Your” and/or the “Company” - means the individual or entity identified in the
subpoena, and their predecessors, SuCCessors, Or affiliates, officers, directors, employees, and
agents, including, without limitation, any of the Sun Principals.

DOCUMENTS BEING SUBPOENAES

1. All documents that relate to any agreement, whether written or oral, between the

Company and Sun.

2. All documents that relate to any agreement, whether written or oral, between the

Company and any of the Receivership Entities.

3. All documents that relate to any agreement, whether written or oral, between the

Company and any of the Related Entities.

4. All Purchase and Sale Agreements (including any written amendments thereto) to which
the Company is a party.

5. All documents relating to any Purchase and Sale Agreement produced in response 0 the
previous request, including but not limited to any documents transmitting such agreements to any
of the Receivership Entities and/or Mr. Gunlicks.

6. All documents that relate to any funds and/or assets derived by the Company, directly or

indirectly, from any of the Receivership Entities.

7. All documents that relate to any funds and/or assets derived by the Company from Sun.
8. All documents that relate to any funds and/or assets derived by the Company from any of
the Related Entities.

9. All documents that relate to the transfer of any funds and/or assets from the Company to
Sun.
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10.  All documents that relate to the transfer of any funds and/or assets from the Company to

any of the Related Entities.
11. All documents that relate to any funds and/or assets derived by the Company from any of
the Receivership Entities pursuant to the SCHI Agreement and/or SCI Agreement.

12.  All financial statements, general ledgers and supporting documentation, which would

include but is not limited to:

a. Income Statements and Balance Sheets;

b. General Ledger Trial Balance;

c. Accounts Receivable Aging Schedules;

d. Statement of Cash Flows;

e. Sun Due from Related Parties schedules;

£ EBITDA reconciliation, on a consolidated basis and by entity;

g. Recent Accounts Payable aging schedules;
h. Analysis of significant non-recurring and other one-time revenues or expenses,

including description and accounting treatment; and

j. Fixed asset registers.
13.  All reports provided by the Company to any of the Receivership Entities, including but
not limited to reports relating to the Collateral.

14.  All reports provided by the Company to Sun, including but not limited to reports relating

to the Collateral.
15.  All reports provided by the Company to any of the Related Entities, including but not
limited to reports relating to the Collateral.

16. All monthly operating reports relating to the Company’s, Sun’s and/or any Related
Entities’ operations.
17.  Any projections, forecasts and/or strategic or business plans developed within the last six
months or the current fiscal year-to-date for the Company, Sun and/or any Related Entities.
18.  All budgets and/or cash forecasts (weekly, monthly, 13 week rolling, annual and/or five

year) for the Company, Sun and/or any Related Entities..
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19.  Detailed cash receipts journals for the Company, Sun and/or any Related Entities in
electronic format.

20.  Detailed cash disbursement journals for the Company, Sun and/or any Related Entities in
electronic format.

21. All documents that relate to the sale—actual or intended-- of any of the Company’s
asgets, including but not limited to letters of intent, term sheets, drafts, notes, private placement
memorandé and the like.

22. To the extent not previously produced, any documents reflecting the sale, assi gnment,
pledging, conveyance or otherwise transfer—actual or intended—of any of the Company’s
assets.

93.  All documents relating to the Collateral, including but not limited to documents relating
to the preservation of any of the Receivership Entities’ first priority perfected security interest.
24. All documents relating to any mortgages or other security interests filed against the
Company, Sun and/or any Related Entities..

25. All federal tax returns for the Company, Sun and/or any Related Entities for the years
2006, 2007, 2008, and 2009.

26.  All documents that relate to repayment by the Company of any loans from Sun, including
but not limited to correspondences, account statements, wire transfer confirmations, cancelled
checks, and all other documents that reflect the transfer of funds by the Company to Sun.

27.  To the extent not producéd in response to another request, all documents relating to

summaries of terms, collateral, and payment schedules for all outstanding indebtedness to Sun or

other assets beneficially owned by Sun.
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28.  All documents that relate to any planned or proposed repayment by the Company of loans

from Sun.

29.  To the extent not previously produced, all income statements and balance sheets for the
Company, Sun and/or any Related Entities.

30.  To the extent not previously produced, all documents that relate to the balance of the
Lockboxes, and the use of any funds derived therefrom.

31.  To the extent not previously produced, all documens that relate to the balance of the
Holding Accounts, and the use of any funds derived therefrom.

32. To the extent not previously produced, all records from any software system relating to
‘receivables purchased by Sun, including, but not limited to, payments made toward those
receivables and the remaining balances of those receivables.

33. To the extent not previously produced, all documents relating to payments by the
Company to Sun.

34. To the extent not previously produced, .all documents relatiné to payments by any of the
. Related Entities to the Company.

35.  To the extent not previously produced, any applications by the Company for financing.
36.  To the extent not previously produced, all borrowing base certifications.

37. To the extent not previously produced, all documents relating to any form of
indebtedness by the Company, including, but not limited to any mortgages, loan obligations,
promissory notes.

38.  To the extent not previously produced, all documents relating to the value of the

Company, including but not limited to valuations, appraisals, and/or estimates of value or sale

price.
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39.  To the extent not previously produced, all collateral and/or fixed assets appraisals.

40.  All documents relating to leases,.if any, for land, facilities, machinery and equipment or
other assets to which the Company is a party.

41.  All correspondences between the Company and Mr. Gunlicks.

42.  All correspondences between the Company and Sun.

43.  All correspondences between the Company and any of the Related Entities.

44. . All documents reflecting the management structure of the Company.

45. All coxpora;te books and records, including but not limited to all by-laws, minutes, stock
records, records of capital contributions, and all other documents identifying primary

shareholders and percentage ownership.

46.  All agreements with outside advisors, consultants and/or experts.

47. - All presentations and/or reports prepared by any outside advisors, consultants and/or
experts.

48.  To the extent not previously produced, all documents and back-up materials to

presentations and/or reports prepared by any outside advisors, consultants, and/or experts.

49. All management agreements to which the Company is a party, including but not limited
to any management agreements with Tatum.

50. Summaries of pending litigation matters and/or pending legal settlements.

51. Summaries of any pending environmental issues, if any, including but not limited to all
relevant analyses, studies and/or correspondences relating to same.

59 All documents referring or relating to the Company, Sun and/or any of the Related

Entities as a debtor-in-possession of funds of any entity in bankruptcy.
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Bossier Land Acquisition, Corp.

Emerald Hills Ventures, Inc.

F.G.C. Courtyard, Inc.

Forest Park Hospital Corporation #1

HLP of Los Angeles

HLP Partners of Miami-Dade, LLC

HLP Properties of Lee, LLC

- HLP Properties of Port Arthur LLC

HLP Properties, Inc.

LH Acquisition, LLC

Professional Rehabilitation Hospital, LLC d/b/a Promise Specialty Hospital of Miss Lou

Promise Healthcare, Inc.

Promise Hospital of Ascension, Inc.

Promise Hospital of Baton Rouge, Inc.

Promise Hospital of Dade, Inc.

Promise Hospital of Florida at the Villages, Inc.

‘Promise Hospital of Lee, Inc.

Promise Hospital of Louisiana, Inc.

Promise Hospital of Phoenix, Inc.

Promise Hospital of Salt Lake, Inc.

Promise Hospital of San Antonio, Inc.

Promise Hospital of Southeast Texas, Inc.

. Promise Hospital of Vicksburg, Inc.

Quantum Properties, LP

St. Alexius Hospital Corporation #1 -

Success Healthcare 1, LLC, d/b/a Silver Lakes medical Center

Success Healthcare 2, LLC

Success Healthcare, LLC

Sun Capital Healthcare, Inc.

Sun Capital Management Services, Inc.

Sun Capital, Inc.

The Sun Capital Group, Inc.

Trieste Land Ventures, Inc.

Vidalia Real Estate Partners, LLC

WorldFactor, LLC
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AO 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT
for the

Southern District of Florida

U.S. SECURITIES AND EXCHANGE COMMISSION )
Plaintiff )
.. V. : ) Civil Action No. 2:09-cv-229-FIM-28S5PC
FOUNDING PARTNERS, CAPITAL MANAGEMENT )
CO. AND WILLIAM GUNLICKS ) (If the action is pending in another district, state where:

Defendant ) Middle District of Florida )

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Sun Capital, Inc., 999 Yamato Rd., 3rd Floor, Boca Raton, FL. 33431
c/o David J. Armstrong, as Registered Agent

&{Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or sampling of the

material:
SEE SCHEDULE "A" ATTACHED

Place: groad and Cassel Date and Time:

2 South Biscayne Blvd., Suite 2100 '.
Miami, FL 33131 06/15/2010 9:00 am

a Inspeétion of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it,

Place: Date and Time:

The provisions of Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so, are
attached.

Date: G"’ ( - ’ Q (\
CLERK OF COURT Y ]

OR \
\\ /]

Signature af Clerk or Deputy Clerk Attar] hey 's signature

The name, address, e-mail, and telephone number of the attorney representing (name lj/party) Daniel Newman, Receiver

, who issues or requests this subpoena, are:

Jonathan Etra, Esq., 2 South Biscayne Blvd., Suite 2100, Miami, FL. 33131, 305-373-8400
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AO 88B (Rev, 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No. 2:09-cv-229-FtM-295PC

PROOF OF SERVICE :
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

This subpoena for (name of individual and title, if any)

was received by me on (date)

{J 1 served the subpoena by delivering a copy to the named person as follows:

on (date) ;or

7 I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are § for travel and § for services, for a total of 0.00

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:
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AQ 88B (Rev. 06/09) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action(Page 3)

Federal Rule of Civil Procedure 45 (c), (d), and (¢) (Effective 12/1/07)

(c) Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on &
person subject to the subpoena, The issuing court must enforce this
duty and impose an appropriate sanction — which may include lost
earnings and reasonable attorney’s fees — on a party or attormney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection to
inspecting, copying, testing or sampling any or all of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(i) At any time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(if) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party’s
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(i#) requires a person who is neither a party nor a party’s officer
to travel more than 100 miles from where that person resides, is
employed, or regularly transacts business in person — except that,
subject to Rule 45(c)(3)(B)(iii), the person may be commanded to

attend a trial by traveling from any such place within the state where

the trial is held;

(ifi) requires disclosure of privileged or other protected matter, if
no exception or waiver applies; or

(iv) subjects & person to undue burden.

(B) When Permitted. To protect a person subject to or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(if) disclosing an unretained expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(iiii) a person who is neither a party nor a party’s officer to incur
substantial expense to travel more than 100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under
specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(i) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena,

(1) Producing Documents or Electronically Stored Information,
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and label them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
electronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

D) Jnaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost. On motion to compel
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

(i) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. If information produced in response to 2
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly return, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly presént the information to
the court under seal for a determination of the claim. The person
who produced the information must preserve the information until
the claim is resolved.

() Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty’s failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce ata
place outside the limits of Rule 45(c)(3)(A)(iD).




Case 2:09-cv-00445-JES-SPC Documént 200-17 Filed 06/28/10 Page 18 of 28

INSTRUCTIONS

1. In construing this request (a) the singular shall include the plural and the plural
shall include the singular; (b) the words “and” and “or” shall be construed either disjunctively or
conjunctively so as to bring within the scope of the request all informatioh that might otherwise
be construed to be outside its scope; (c) the words “any” and “all” shall be read to mean each and
every; and (d) the term “including” shall mean “including, without limitation.”

2. This request includes all documents in your possession, custody, or control,
regardless of where such documents are located.

3. A copy of a document that varies in any way whatsoever from the 6riginal or
from any other copy of the document, whether by reason of ﬁandwritten or other notation or any
omission, shall constitute a separate document and must be produced, whether or not the original
of such document is within your possession, custody, or control.

4, All documents must be produced in their entirety, including all attachments and
enclosures, and in their original folder, binder, or other cover or container. Whenever a
document or group of documents is removed from a file folder, binder, file drawer, file box,
notebook, or other cover or container, a copy of the label of such cover or other container must
be attached to the document or group of documents.

5. If you object to any portion of this request, state with specificity the grounds for
each such objection and produce all documents and submit all answers responsive to the
remainder of the request.

6. If you claim privilege or immunity with respect to any document or information,
state the nature and basis of the privilege or other ground asserted as justification for withholding

such information in sufficient detail to permit the Court to adjudicate the validity of the claim.
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This includes, at a minimum: (a) the date of the document or communication; (b) the author or
speaker; (c) the addressee(s) or person to whom the communication was directed; (d) all other
recipients or persons receiving the communication; (e) the type of document (letter, report, etc.)
or communication; (f) the general subject matter of the document or communication; and (g) the
specific privilege claimed.

7. This request is continuing in nature. Any information or documents called for by
this request that you obtain subsequent to the service of your response to this request shall
promptly be supplied in the form of supplemental document productions pursuant to Rule 26(e)
of the Federal Rules of Civil Procedure.

8. All documents are to be produced as they are kept in the usual course of business
so that the requesting parties can ascertain the files in which they were located, their relative
order in such files, and how such files were maintained. |

9. All documents responsive to this request that are maintained in the usual course of
business in electronic format shall be produced in their pative format along with software
necessary to interpret such files if such software is not readily available. All such documents
shall be accompanied by a listing of all file properties, commonly known as meta data,
concerning such document, including all information concerning the .date(s) and recipient(s) of
the document, the location and content of any attachment(s) to the document, and the location
and content of any information imbedded or annotated in the document.

10. If any documents requested were at one time in existence but are no longer in
existence, please so state, separately specifying for each document no longer existing:

(a) the type of document;

(b) the type of information contained therein;
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(©) the date(s) on which it was created;

(d)  the sender(s) and recipient(s), if applicable;

(e) the date (or approximate date) on which it ceased to exist;

® the circumstances under which it ceased to exist;

(B) the name of the person authorizing the disposal or destruction or having
responsibility for the loss of the document;

(h)  the identity of all persons having knowledge of the conmtents of such
document; and

@ the paragraph number(s) of the requesi(s) in response to which the
document otherwise would have been produced. ,

11.  Unless indicated otherwise, the relevant time period for the requests is January 1,

2000 through the present.

DEFINITIONS

1. “Collateral”- means all of the property and interests in property that secure the payment
or performance of any payment obligations pursuant to either the SCI Agreement or SCHI
Agreement.

2. “document” means any kind of written or graphic matter, however provided or
reproduced, of any kind or description, whether sent or received or neither, including but not
limited to, papers, books, book entries, correspondence, telegrams, cables, telex messages,
memorandum, notes, . data, notations, work papers, inter-office communications, transcripts,
minutes, reports and recordings of telephone or other conversations, or of interviews, or of
conferences, or of committee meetings, or of other meetings, affidavits, statements, summaries,
opinions, reports, studies, analyses, formulae, plans, specifications, evaluations, contracts,
licenses, agreements, offers, ledgers, journals, books of records of account, summaries of
accounts, bills, receipts, balance sheets, income statements, questionnaires, answers to
questionnaires, statistical records, desk calendars, appointment books, diaries, lists, tabulations,
charts, graphs, maps, surveys, sound recordings, computer tapes, magnetic tapes, punch cards,
computer printouts, data processing input and output, microfilms, all other records kept by
electronic photographic, or mechanical means, and things similar to any of the foregoing,
however denominated, whether currently in existence or already destroyed. A draft or non-
identical copy is a separate document within the meaning of this term. The term “document” is
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intended to be comprehensive and to include, without limitation, all original writings of any
nature whatsoever, copies and drafts which, by reason of notes, changes, initials, or identification
marks, are not identical to the original, and all non-identical original copies thereof. In all cases
where original or non-original copies are not available, “document™ also means identical copies
of original documents and copies of non-identical copies.

3. “Holding Account”- means account number 0494002031891 in the name of SCHI and
held by SunTrust Bank, and all such other accounts as SCHI and any the Receivership Entity
mutually designated as the “Holding Account.”

4. “Lockboxes”™ means any lockbox accounts maintained pursuant to any lockbox
agreement entered into pursuant to the SCHI Agreement and/or SCI Agreement.

5. “Person”- means any natural person or any corporation, association, partnership, joint
venture, limited liability company, joint stock company or other company, business trust, trust,
organization, business, or government or any governmental agency or political subdivision
thereof.

6. “Property”’- means any interest in any kind of property or asset, whether real, personal or
mixed, or tangible or intangible.

7. “Pyrchase and Sale Agreement”- means any agreement entered into by SCHI or SCI with
a seller of accounts receivable pursuant to the SCHI Agreement or the SCI Agreement.

8. “Refer” or “relate to” means relating to, reflecting, concerning, referring to, describing,
evidencing, or constituting. '

9. “Receivership Entities” means Founding Partners Capital management Company,
Founding Partners Stable Value Fund, L.P., Founding Partners Stable Value Fund, II, L.P.,
Founding Partners Global Fund, Ltd., and Founding Partners Hybrid-Value Fund, L.P.

10. “Related Entities” — means all of the entities listed on Exhibit 1 hereto, as well as as any
owner, director, officer, employee, agent, trust, custodian, parent, subsidiary, affiliate,
predecessor, successor, attorney, accountant, representative, or other person(s) purporting to act
on their behalf.

11. “SCI Agreement”- means that certain credit and security agreement and all amendments
thereto, entered into by Stable Value Fund on or about January 24, 2002.

12. “SCHI Agreement” means that certain credit and security agreement and all
amendments thereto, entered into by Stable Value Fund’s predecessor Found Partners Multi-
Strategy Fund, L.P. and Sun Capital, Inc. and Sun Capital Healthcare, Inc. on or about June 6,
2000. '

13. “Sun Principals”- refer to Peter Baronoff, Howard Koslow, and Lawrence Leder.
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14.  “You” or “Your” and/or “Sun” - refers to Sun Principals, Sun Capital, Inc., and Sun
Capital Healthcare, Inc.; as well as any owner, director, officer, employee, agent, trust,
custodian, parent, subsidiary, affiliate, predecessor, Successor, attorney, accountant,
representative, or other person(s) purporting to act on their behalf.

DOCUMENTS BEING SUBPOENAES

1. All documents that relate to any agreement, whether written or oral, between the Sun and
any of the Related Entitieé.

2. All documents that relate to any agreement, wﬁether written or oral, between the Sun and
any of the Receivership Entities.

3. All Purchase and Sale Agreements (including any written amendments thereto) to which
the Sun is a party.

4. All documents relating to any Purchase and Sale Agreement produced in response to the
previous request, including but not limited to any documents transmitting such agreements to any
of the Receivership Entities and/or Mr. Gunlicks.

5. All documents that relate to any funds and/or assets derived by Sun, directly or indirectly,

from any of the Receivership Entities.

6. All documents that relate to any funds and/or assets from Sun to any of the Related
Entities.
7. All documents that relate to the transfer of any funds and/or assets from the any of the

Receivership Entities to Sun.
8. All documents relating to the transfer of any funds and/or assets from the Receivership

Entities to any of the Related Entities.
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9. To the extent not previously produced, all documents that relate to any funds and/or
assets derived by Sun from any of the Receivership Entities pursuant to the SCHI Agreement

and/or SCI Agreement.

10.  All financial statements, general ledgers and supporting documentation, which would

include but is not limited to:
a. Income Statements and Balance Sheets;
b. General Ledger Trial Balance;
c. Accounts Receivable Aging Schedules;
d. Statement of Cash Flows;
e. Due from Related Parties schedules;
f. EBITDA reconciliation, on a consolidated basis and by entity;

g. Recent Accounts Payable aging schedules;
h. Analysis of significant non-recurring and other one-time revenues or expenses,

including description and accounting treatment; and

j- Fixed asset registers.
11.  All reports provided by Sun and/or any of the Related Entities to any of the Receivership
Entities, including but not limited to reports relating to the Collateral.
12.  All monthly operating reports related to Sun and/or any of the Related Entities.
13.  Any projections, forecasts and/or strategic or business plans developed within the last six
months or the current fiscal year-to-date for Sun and/or any of the Related Entities.
14.  All budgets and/or cash forecasts (weekly, monthly, 13 week rolling, annual and/qr five
year) for Sun and/or any of the Related Entities. |
15.  Detailed cash receipts journals for Sun and/or any of the Related Entities in electronic
format.

16.  Detailed cash disbursement journals for Sun and/or any of the Related Entities in

electronic format.
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17.  All documents that relate to the sale—actual or intended-- of any of Sun’s and/or any of
the Related Entities’ assets, including but not limited to letters of intent, term sheets, drafts,
notes, private placement memoranda, pro forma and the like.

18.  To the extent not previously produced, any documents relating to the sale, assignment,
pledging, conveyance or otherwise transfer—actual or intended—of any of Sun’s and/or any of
the Related Entities’ assets.

19.  All documents relating to the Collateral, including but not limited to documents relating
to the preservation of any of the Receivership Entities’ first priority perfected security interest.
20.  All documents relating to any mortgages or other security interests filed against Sun
and/or any of the Related Entities.

21. All federal tax retumns for Sun for the years 2006, 2007, 2008, and 2009.

22.  All documents that relate to repayment by any of the Related Entities of any loans from
Sun, including but not limited to correspondences, account statements, wire transfer
confirmations, cancelled checks, and all other documents that reflect the transfer of funds by any
of the of the Related Entities to Sun.

23.  All documents that relate to the repayment by Sun of any loans from the Receivership
Entities, including but not limited to correspondences, account statements, wire transfer
confirmations, cancelled checks, and all other documents that reflect the transfer of funds by Sun
to any of the Receivership Entities.

24.  To the extent not produced in response to another request, all documents relating to
summaries of terms, collateral, and payment schedules for all outstanding indebtedness to the

Receivership Entities or other assets beneficially owned by the Receivership Entities.




Case 2:09-cv-00445-JES-SPC Document 200-17 Filed 06/28/10 Page 25 of 28

25.  All documents that relate to any planned or proposed repayment by any of the Related
Entities of loans from Sun.

26.  All documents that relate to any planned or p;:oposed repayment by Sun of ioans from
any of the Receivership Entities.

27.  To the extent not previously produced, all income statements and balance sheets for Sun
and/or any of the Related Entities.

28.  To the extent not previously produced, all documents that relate to the balance of the
Lockboxes, and the use of any funds derived therefrom.

29.  To the extent not previously produced, all documents that relate to the balance of the
Holding Accounts, and the use of any funds derived therefrom.

30.  To the extent not previously produced, all records from any software system relating to
receivables purchased by Sun, including, but not limited to, payments made toward those
receivables and the remaining balances of those receivables.

31. To the extent not previously produced, all documents relating to payments by any of the
Related Entities to Sun.

32. To the extent not previously produced, all documents relating to payments by Sun to any
of the Receivership Entities.

33.  To the extent not previously produced, any applications by Sun and/or any of the Related
Entities for financing.

34.  To the extent not previously produced, all borrowing base certifications.

35. To the extent not previously produced, all documents relating to any form of
indebtedness by Sun and/or any of the Related Entities, including, but not limited to any

mortgages, loan obligations, promissory notes.
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36.  To the extent not previously produced, all documents relating to the value of Sun and/or
any of the Related Entities, including but not limited to valuations, appraisals, and/or estimates
of value or sale price. |

37.  To the extent not previously produced, all collateral and/or fixed assets appraisals.

38.  All documents relating to leases, if .any, for land, facilities, machinery and equipment or
other assets to wﬁich Sun and/or any of the Related Entities is/are a party.

39.  All correspondences between Sun and Mr. Gunlicks.

40.  All correspondences between Sun and aﬁy of the Related Entities.

41.  All documents reflecting the management structure of Sun and/or any of the Related
Entities.

42.  All corporate books and records, including but not limited to all by-laws, minutes, stock
records, records of capital contributions, and all other documents identifying primary

shareholders and percentage ownership.

43, All agreements with any outside advisors, consultants and/or experts.
44.  All presentations and/or reports prepared by any outside advisors, consultants and/or
experts.

45.  To the extent not previously produced, all documents and back-up materials to
presentations and/or reports prepared by any outside advisors, consultants, and/or experts.

46. All management agreements to which Sun and/or any of the Related Entities is/are a
party, including but not limited to any management agreements with Tatum.

47. Summaries of pending litigation matters and/or pending legal settlements.

48. Summaries of any pending environmental issues, if any, including but not limited to all

relevant analyses, studies and/or correspondences relating to same.
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49.  All documents referring or relating to Sun and/or any of the Related Entities as a debtor-

in-possession of funds of any entity in bankruptcy.

10
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EXHIBIT 1

Bossier Land Acquisition, Corp.

Emerald Hills Ventures, Inc.

F.G.C. Courtyard, Inc.

Forest Park Hospital Corporation #1

HLP of Los Angeles

HLP Partners of Miami-Dade, LLC

HLP Properties of Lee, LLC

HLP Properties of Port Arthur LLC

HLP Properties, Inc.

LH Acquisition, LLC

Professional Rehabilitation Hospital, LLC d/b/a Promise Specialty Hospital of Miss Lou

Promise Healthcare, Inc.

-| Promise Hospital of Ascension, Inc.

Promise Hospital of Baton Rouge, Inc.

Promise Hospital of Dade, Inc.

Promise Hospital of Florida at the Villages, Inc,

Promise Hospital of Lee, Inc.

Promise Hospital of Louisiana, Inc.

Promise Hospital of Phoenix, Inc.

Promise Hospital of Salt Lake, Inc.

Promise Hospital of San Antonio, Inc.

Promise Hospital of Southeast Texas, Inc.

Promise Hospital of Vicksburg, Inc.

Quantum Properties, LP

St. Alexius Hospital Corporation #1

Success Healthcare 1, LLC, d/b/a Silver Lakes medical Center

Success Healthcare 2, LLC

Success Healthcare, LLC

Sun Capital Management Services, Inc.

The Sun Capital Group, Inc.

Trieste Land Ventures, Inc.

Vidalia Real Estate Partners, LLC

WorldFactor, LLC




